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DECISION SUMMARY

The Heritage Council provides a decision summary if the Registration and Reviews Committee
is of the view that there are points of interest in the decision which should be identified. The
summary does not form part of the decision or reasons for decision.

The Executive Director, Heritage Victoria recommended to the Heritage Council of
Victoria that Federation Square be included in the Victorian Heritage Register (the
Register). Federation Square is approximately 3.8 hectares in area and bordered by
Swanston Street and Flinders Street. It is made up of a complex of buildings, spaces
and laneways designed around a large open space area, all built on a deck over rail
lines and platforms. Federation Square was designed by LAB Architecture Studio and
Bates Smart and constructed between 1998 and 2002.

Some 754 public submissions were received in response to notice of the
recommendation. All but three of them supported the inclusion of the place in the
Register. The Heritage Council appointed a committee to hold a public hearing into the
matter. All of the persons who chose to participate in the hearing supported the
inclusion of the place in the Register. There were differing views presented on why
Federation Square is significant, the extent of registration, and the detail of exempt
works.

The Committee has found that Federation Square is of cultural heritage significance to
the State of Victoria and should be included in the Register for its historical, aesthetic,
technological and social significance.

Federation Square is historically significant as the preeminent memorial to Federation
in Victoria. The layout and design of the place, including artwork and complementarity
of buildings, embody and commemorate Federation as a nation-shaping event.
Federation Square is also historically significant for its association with endeavours to
establish a permanent public square in Melbourne. As the most important and
recognisable public square in Victoria it reflects the community’s desire, both historic
and current, for a large, open civic space allowing for mass gatherings and public
events.

Federation Square is significant as a notable example of a public square. It is highly
intact and its size, civic prominence and design illustrate the principal characteristics of
a public square.

Federation Square is aesthetically significant for its design and prominence in the
central Melbourne landscape. The Committee considers that the Place displays a high
quality and individual design aesthetic. The Place adopts a design language, building
materials and landscaping which together create a balanced ensemble of diverse but
complementary structures and a distinctive sense of place. The ability to appreciate the
aesthetic qualities are heightened by the degree of intactness and integrity of the
Place. Federation Square is a place of critical acclaim having received numerous
architectural awards for its design.

Federation Square is technologically significant for the use of creative and technical
innovations in the design of the Deck and Labyrinth. These were highly sophisticated
solutions to large and complex issues and their significance is reflected in the critical
acclaim received from professional bodies.
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Federation Square is socially significant as Melbourne’s preeminent public square. It
has provided a place for mass gatherings, events and protests. This is supplemented
by its popularity as a place for people to gather informally and to engage with a range
of cultural institutions and activities. It continues to be an important place for the people
of Victoria.

The extent of registration and permit exemptions for parts of Federation Square proved
complex given the multifaceted and intricate architectural design, the three-dimensional
nature of the extent and overlaps with other places on the Register.

This is an important decision as it relates to one of Victoria’s most recognisable places
and a key public space in Melbourne.

The decision explores the role of the Heritage Council in the preparation and approval
of statements of significance and permit policies.
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As a peak Heritage body, the Heritage Council is proud to acknowledge Traditional
Owners, as the original custodians of the land and waters on which we met, and to
acknowledge the importance and significance of Aboriginal cultural heritage in Victoria.
We honour Elders past and present whose knowledge and wisdom has ensured the
continuation of culture and traditional practices.
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INTRODUCTION/BACKGROUND

THE PLACE

01.

02.

03.

04.

On 11 October 2018, the Executive Director made a recommendation (‘the
Recommendation’) pursuant to section 37 of the Act that Federation Square
should be included in the Victorian Heritage Register (‘the Register’) as a
Registered Place of cultural heritage significance to the State of Victoria.

Federation Square is located at 2-20 Swanston Street, Melbourne (‘the ‘Place’). It
is approximately 3.8 hectares in area and generally bounded by Flinders Street to
the north, Swanston Street to the west, Princes Walk to the south and the Russell
Street Extension to the east. Surrounding prominent buildings include Flinders
Street Station to the west, Young and Jacksons Hotel to the north-west, and St
Paul’s Cathedral and the Forum Theatre to the north. The Place is built on a deck
above the Jolimont railyard, other rail tracks to the east of the railyard and three
platforms at the eastern end of Flinders Street Station.

The Place consists of a series of interlocking buildings, spaces and laneways that
surround an irregularly shaped large open space area (‘the Square’) that
gradually rises by approximately six metres from Swanston Street to the eastern
end of the Square. The complex of buildings that border the Square have various
uses including: major cultural institutions, such as the Australian Centre for the
Moving Image (‘ACMI’), SBS, lan Potter Centre, NGV Australia (‘NGV’) and
Koorie Heritage Trust; commercial and retail tenancies largely related to food and
drink; and function or event spaces, such as Deakin Edge auditorium.

Physical elements of the Place include:

a) the NGV building at the eastern end of the Place;

b) the Deakin Edge building at the southern end of the Atrium;

c) the Alfred Deakin building, which is occupied by ACMI and SBS;

d) the Crossbar building, situated at an angle to NGV, which acts as an entry
point to NGV and facilitates pedestrian access between the Atrium and the
Square;

e) a small two-storey building facing Flinders Street, between the Alfred Deakin
building and the Atrium, which is occupied by Beer Deluxe;

f) the three-storey Yarra building on the southern side of the Square, which has
the Koorie Heritage Trust as its main tenant;

g) the Transport Hotel in the south-western corner of the Place, adjoining
Flinders Street;

h) the large digital screen mounted on the eastern wall of the Transport Hotel;

i) the Eastern Shard, which is a free-standing building located west of the
Alfred Deakin building adjacent to St. Paul’s Court;

j) the open, paved Square itself, located in the western part of the overall site;

k) the artwork Nearamnew comprising approximately 467,000 cobblestones of
coloured sandstone on the surface of the Square;

[) acatenary lighting system suspended between buildings above the Square;

m) St Paul’'s Court, which is an approximately triangular-shaped area located
west of the Eastern Shard, opposite St. Paul’'s Cathedral;
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n) the deck supporting the Place above the rail lines (‘the Deck’), which consists
of steel beams, concrete ‘crash walls’ and over 4,000 vibration-absorbing
spring coils and rubber padding;

0) a largely passive ventilation and cooling system situated between the Deck
and surface of the Square, which covers an area of 160 square metres and
is constructed of corrugated concrete walls laid out in the form of a maze
(‘the Labyrinth’); and

p) a five-storey covered laneway at the eastern end of the Place (‘the Atrium’),
which runs north-south from Flinders Street to the Yarra River walk and
connects to NGV.

The principal buildings in the Place are enclosed by an outer skin of cladding
supported on steel framing that is folded and stepped slightly to create angular
undulating surfaces. The cladding is composed of various materials, including
zinc, sandstone and glass, and uses a repeating pattern of triangles forming
pinwheels.

The north-western corner of the Square was formerly occupied by a building
known as the Western Shard. This building was recently demolished to make
way for the development of an entrance to a new underground station for the
Metro Tunnel Project, known as the Town Hall Station. Approvals for the Metro
Tunnel Project include Permit No. P29470 which was issued by the Executive
Director on 21 September 2018.1

NOMINATION

07.

On 1 August 2018, the Executive Director accepted a nomination from the Trust
to include the Place in the Register (‘the Nomination’). The Nomination stated
that the Place satisfies Criteria A, E, F and G of the Heritage Council Criteria for
Assessment of Places of Cultural Heritage Significance (as adopted by the
Heritage Council on 7 August 2008) (‘the Criteria’).

INTERIM PROTECTION ORDER

08.

09.

010.

On 21 August 2018, the Executive Director issued an Interim Protection Order
(‘IPO") under section 143 of the Act for the Place. Pursuant to section 149 of the
Act, the Executive Director must make a recommendation under Part 3 of the Act
to include or not to include the Place in the Register within 60 days after the IPO
has been served in relation to the Place.

Under section 143(2) of the Act, the Place is taken to be included in the Register
as a Registered Place for the period of the IPO.

On 28 August 2018, the Executive Director determined to grant permit
exemptions for certain works to the Place under section 92(3) of the Act.

RECOMMENDATION OF THE EXECUTIVE DIRECTOR AND OTHER MATTERS

011.

On 11 October 2018, the Executive Director recommended that the Place be
included as a Registered Place in the Register, pursuant to section 37(1)(a) of
the Act, on the basis that the Place satisfies Criteria A, D, E, F, G and H of the
Criteria. The Executive Director also recommended that certain categories of

1 Permit No. P29470 allows ‘design and construction works including piling, shaft excavation,
adit connection, construction of a temporary acoustic shed, construction of station entrance,
mechanical and electrical infrastructure and operational activities for the construction of the
Metro Tunnel Project’.
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works and activities to the Place be exempted from the need for a permit under
Part 5 of the Act, pursuant to section 38(1) of the Act.

After the Recommendation of 11 October 2018, notice was published on 18
October 2018 in accordance with section 41 of the Act for a period of 60 days.

Approximately 754 submissions were received pursuant to section 44 of the Act.
Most submissions supported the Recommendation while three submissions
objected to the Recommendation. Fifteen submissions requested a hearing
before the Heritage Council, including the submission of FSPL.

In accordance with section 46(2) of the Act, the Heritage Council must conduct a
hearing in relation to a submission if the submission includes a request for a
hearing and the submitter has a real or substantial interest in the place that is the
subject of the submission.

The Heritage Council Registrations and Reviews Committee (‘the Committee’)
was constituted to consider the Recommendation and all submissions received in
response to it, and to make a determination. The Committee then invited further
written submissions and a hearing was held on 15-17 April 2019 (‘the Hearing’).

PRELIMINARY, PROCEDURAL AND OTHER MATTERS

DIRECTIONS HEARING

016.

017.

On 14 February 2019, the Committee held a Directions Hearing to determine
several procedural matters before the Hearing. Among other things, at the
Directions Hearing:

a) The Committee agreed to accept a late written submission received from
Professor Donald Bates on 29 February 2019.

b) The Committee agreed to amend the date for lodging written hearing
submissions to 12 March 2019.

¢) The Committee noted that Lovell Chen Pty Ltd, unrelated to its involvement
in the Hearing, had prepared a report for the Heritage Council as part of its
role in considering how places and objects are assessed for State-level
cultural heritage significance under Criterion G.

d) The Committee directed hearing participants to ensure that matters
addressed in submissions and evidence related to registration matters under
Part 3 of the Act, and not to permit matters under Part 5 of the Act.

e) After noting that the Executive Director and FSPL were proposing to meet to
discuss certain Registration matters, the Committee requested that it be
provided with a summary of the outcome of those discussions by 8 April
2019 which would then be made available to other hearing participants.

f)  The Committee directed that Permit No. P29470 for the Metro Tunnel Project
be circulated to all hearing participants.

On 1 April 2019, the Committee received a summary of the discussions between
the Executive Director and FSPL referred to in paragraph 16(e) above. This was
circulated to all hearing participants on 2 April 2019.

REQUESTS FOR DOCUMENTS

018.

Following the Directions Hearing, the Committee received requests for two
documents to be circulated to hearing participants.
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019. The first request concerned the report prepared by Lovell Chen referred to in
paragraph 16(c) above. This report was circulated on 26 February 2019.

020. The second request concerned a draft report referred to in a footnote in an expert
evidence report prepared by Lovell Chen Pty Ltd for FSPL.? FSPL subsequently
advised that neither it nor its expert witnesses would be relying on the draft
report. The Committee did not receive a copy of the draft report.

SITE INSPECTION

021. On 11 April 2019, the Committee undertook a site inspection of the Place
accompanied by the Heritage Council Hearings Coordinator and Project Officer,
and the hearing participants listed in Attachment 2.

CRITERION G OF THE CRITERIA

022. On 4 April 2019, the Heritage Council adopted an updated version of Criterion G
and threshold guidance. The updated Criterion G applies to nominations to the
Executive Director and recommendations made by the Executive Director after
that date. As the Nomination and Recommendation for the Place were made
before 4 April 2019, the Committee has applied Criterion G as adopted by the
Heritage Council on 7 August 2008.

DIRECTIONS AT THE END OF THE HEARING

023. On 17 April 2019, at the end of the Hearing, the Committee commented that,
notwithstanding its instructions to hearing participants to focus their submissions
on whether or not the Place should be included in the Register, the bases for and
extent of registration, and the proposed permit exemptions, there was
considerable attention in submissions and evidence about permit policy, some
debate about the proposed statement of significance and some suggestion that
unresolved matters could be dealt with by a Conservation Management Plan.

024. The Committee indicated that none of the latter three documents are referred to
in the Act, except to the extent that section 40(4)(a) of the Act requires the
Executive Director to include ‘a summary of the State-level cultural heritage
significance of the place or object’, among the matters to be addressed in a
statement of recommendation. The three categories of documents are
nevertheless commonly used in State-level heritage practice.

025. The Committee directed that, by no later than 6 May 2019, hearing participants
who so chose were entitled to make written submissions to the Committee in
relation to the following matters:

a) the powers of the Committee in formulating or approving permit policy;

b) the powers of the Committee in formulating or approving a statement of
significance;

c) the legal consequences of any permit policy or statement of significance that
may be approved by the Committee; and

d) if the Committee lacks those powers, how the Committee might seek to give
effect to the outcomes that hearing participants seek to achieve via permit
policy, a statement of significance or a conservation management plan.

2 See footnote 6 on page 16 of ‘Federation Square: Heritage Council Registration Hearing,
Statement of Evidence’ prepared by Lovell Chen Pty Ltd for Maddocks on behalf of FSPL, dated
12 March 2019.
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The time for responding to this direction was later extended to 8 May 2019.

Submissions received in relation to this direction and the Committee’s
conclusions are discussed in paragraphs 177 to 221 below.

ISSUES

028.

029.

030.

The following section is not intended to be a complete record of submissions that
were made to the Committee. It is a summary of what the Committee considers
to be the key issues, followed by an explanation of the position that the
Committee takes on each key issue.

Any reference to Criteria refers to the Heritage Council Criteria for Assessment of
Places of Cultural Heritage Significance (as adopted by the Heritage Council on 7
August 2008) (see Attachment 3).

The Committee has referred to the assessment framework in The Victorian
Heritage Register Criteria and Threshold Guidelines (6 December 2018) (‘the
Guidelines’) in considering the issues before it.

SUMMARY OF ISSUES

031.

Four key issues emerged in this review:

a) The bases upon which the Place is of cultural heritage significance to the
State of Victoria.

b) The proposed extent of registration of the Place.

c) The proposed categories of works and activities that should be exempted
from the need for a permit under Part 5 of the Act.

d) The powers of the Committee under the Act in relation to formulating and
approving a Statement of Significance and permit policy for the Place.

CULTURAL HERITAGE SIGNIFICANCE OF THE PLACE

032.

033.

There was significant common ground among many of the hearing participants
that the Place is of State-level cultural heritage significance and should be
included in the Register. Broadly, hearing participants:

a) agreed that Criteria A and E are satisfied at the State level;

b) agreed that Criteria F and G are satisfied at the State level, but for different
reasons;

c) agreed that Criteria B and C are not satisfied; and

d) contended that Criteria D and H were satisfied at the State level, though
FSPL disagreed.

Several hearing participants also made submissions about the age of the Place
and whether this affects its eligibility for inclusion in the Register. This more
general issue is discussed first, followed by a discussion of each Criteria.

10
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The age of heritage places

Summary of submissions and evidence

034. In the Recommendation, the Executive Director made the following comment on

035.

036.

the age of heritage places:?

The assessment of a place for heritage listing within a generation of its
construction is uncommon. The [Act] does not specify a minimum age for
places to be nominated, assessed or registered. The age of a place is not a
criterion for inclusion in the Victorian Heritage Register. The [Guidelines]
States that ‘as a general principle, a generation (or approximately 25-30 years)
should pass after the creation of a place or object before the place or object is
considered for heritage listing at any level’. The rationale for this is that ‘the
passing of time allows the enduring cultural heritage values of a place or
object to be more rigorously and objectively assessed’. However, some
exceptions to this principle have been made by statutory heritage listing
agencies in Victoria, other Australian states and internationally on a case by
case basis.

The Recommendation identified places that have been included in the Register
(or predecessor registers) soon after or within a generation of their completion,
such as the National Gallery of Victoria (VHR H1499), Victorian Arts Centre (VHR
H1500) and Shell House, 1 Spring Street, Melbourne (VHR H2365). The
Recommendation relied on these precedents to conclude that, despite its youth,
the Place is eligible for assessment under the Act.

The RHSV put forward the view that enough time has elapsed for the Victorian
community to judge whether the Place is an ‘integral and essential part of the
fabric of Melbourne life’. Lovell Chen was more cautious in this regard, noting that
making judgments about the social and historical value of more recent places can
be coloured by biases and sensibilities of the time.

Discussion and conclusion

037.

038.

039.

Even though the Place was constructed less than 20 years ago, the Committee
agrees with the Executive Director and other submitters that the Place is eligible
for assessment under the Act. There is no provision in the Act that requires a
place to be of a minimum age before it may be nominated, assessed or included
in the Register under Part 3 of the Act. Moreover, the age of a place is not a
specific criterion in the Criteria.

The Committee notes that while the Guidelines state that a generation should
have passed before a place is considered for heritage listing, this is expressed as
a general principle. The document also acknowledges that while the Guidelines
will be applicable to the bulk of places, there will be instances where they are not
easily applied.*

Despite finding that newness presents no bar to registration of a place, the
Committee considers it appropriate that a relatively cautious approach be taken
in assessing recent places for registration. The Committee agrees with the

3 ‘Recommendation of the Executive Director and assessment of cultural heritage significance
under Part 3, Division 3 of the Heritage Act 2017’, dated 11 October 2018, p 5
(‘Recommendation’).

4The Victorian Heritage Register Criteria and Threshold Guidelines (6 December 2018) p 4
(‘Guidelines’).

11
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hearing participants that, in most respects, an assessment of the heritage values
of a place or object benefits from a somewhat greater passage of time.

This being said, the Committee is nevertheless satisfied that it is appropriate for
this relatively youthful place to be included in the Register, having regard to its
particular characteristics, and the application of the Criteria.

Criterion A — Importance to the course, or pattern, of Victoria’s cultural history

Summary of submissions and evidence

041.

042.

043.

044.

045.

046.

The Executive Director submitted that the Place is historically significant for its
association with the commemoration of Australia’s Centenary of Federation
(1901-2001) (‘the Centenary’). According to the Executive Director, the Place was
Victoria’s principal and most enduring response to the commemoration and the
State of Victoria’s and City of Melbourne’s major public commission to celebrate
Federation.

In the Executive Director’s view, the commemoration of the Centenary is evident
in the physical fabric and overall design of the Place, including the paving artwork
Nearamnew, which incorporates symbolic and literary representations of
historical and contemporary installations of Federation. In support of this
submission, the Executive Director cited Mr Peter Davidson, a co-director of LAB
Architecture Studio, who described the architectural design for the Place as
follows:

...the idea of a federated system is...at the heart of the entire project. It's about
independent identities that come together to form a larger whole. Something
that centres around coherence and difference. Differences about individual
identities, coherence about the whole they form.

The Executive Director submitted that the Place satisfies the State-level threshold
for Criterion A as its name, design, scale, function and public prominence allows
for its association with the Centenary to be understood better than most other
places in Victoria with substantially the same association. Many other submitters
agreed with this assessment, including the Trust, Melbourne and RHSV.

The Trust noted that other public projects were commissioned in Victoria to
commemorate the Centenary of Federation (such as ‘Federation Place’ in
Warracknabeal and the Macedon Ranges Federation Trail) but submitted that
those projects only commemorated the event at a local level. By comparison, the
Place was a State-wide response to the Centenary and has become the most
prominent and enduring monument to Federation in Victoria.

Melbourne provided an overview of other places in Victoria associated with the
Centenary. It submitted that many of those places are modest in scale and were
conceived as local memorials. The construction of larger structures to
commemorate the event was uncommon, and habitable large structures were
rarer still. Of the projects built within central Melbourne to commemorate the
Centenary, Federation Arch was arguably comparable to the Place in prominence
and public engagement. However, that project was smaller in scale and has since
been dismantled.

FSPL agreed with the Executive Director’s conclusion and relied on the evidence
of Lovell Chen in this regard. Lovell Chen described the Place as ‘the pre-

12
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eminent place in the State with an explicit connection to the [Centenary]™® and
noted that this historical association will strengthen over time. In Lovell Chen’s
view, the principle of Federation is:

a) embedded in the design rationale for the Place, which it describes as ‘...an
ordering system informed by fractal geometries [that] lends coherence to a
place composed of diverse elements with distinct qualities and
characteristics’;®

b) reflected in Nearamnew; and

c) artwork and inscriptions in the bluestone steps and apron near the former
Western Shard. Those steps have been temporarily removed for the Metro
Tunnel project but will be reinstated when those works are completed.

Lovell Chen also considered that the Place has historical significance to Victoria
as a major public project that sought to consolidate Victoria’s status as a centre
for innovation and creativity. The Trust disagreed with this conclusion on the
basis that no supporting evidence had been provided.

Mr Smith submitted that the story of the Federation of Australia is referenced
directly through the architecture of the Place in that it is] a group of similar but
different buildings coming together to form a cohesive whole’.

The RHSV, Professor Davison and others submitted that the Place also satisfies
Criterion A because it represents the culmination of a more than century-long
search for a grand public square for Melbourne. Relying on various documentary
records, Professor Davison traced the history of what he described as
‘Melbourne’s search for a square’ and the different proposals that city planners
and others debated (and, in some cases, implemented) over time in efforts to
establish a permanent city square.

Melbourne also made submissions about the significance of the Place for its
association with the search for a public square, albeit in the context of Criterion
D. Melbourne referred to various examples of public squares that have been
developed in central Melbourne since the 1960s including:

a) the former City Square on the south-east corner of Swanston and Collins
Streets, which began as a temporary public square in the late 1960s but was
later formalised following a design competition in 1976;

b) Princes Plaza on the south-east corner of Swanston and Flinders Streets,
which existed for three decades until it was demolished to make way for the
Place;

c) the Southern Cross Plaza of the former Southern Cross Hotel in Exhibition
Street and the National Mutual Plaza in Collins Street, neither of which still
exist;

d) Queen Elizabeth Plaza on the south-west corner of Swanston and La Trobe
Streets, which was subsequently absorbed into Melbourne Central; and

e) Town Hall Plaza on the north-east corner of Swanston and Little Collins
Streets.

In Melbourne’s view, the Place is the successful culmination of previous attempts
to provide a grand public space in central Melbourne and has State-level cultural

5 Lovell Chen Pty Ltd, Federation Square: Heritage Council Registration Hearing, Statement of
Evidence, dated 12 March 2019, p 11 (‘Lovell Chen First Statement’).
6 Lovell Chen First Statement p 11.
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heritage significance for this reason. Many other submissions echoed this view,
stating that the Place has historical significance as Victoria’s premier civic and
cultural space.

Discussion and conclusion

052.

053.

054.

055.

For the purposes of assessment under this Criterion, the Committee considers it
necessary to distinguish between the Place’s association with Federation itself,
as opposed to its association with the Centenary of Federation.

In relation to Federation itself, the Committee agrees that the Place has a
sufficient association with this event and that this association is evident in the
physical fabric of the Place, documentary resources and oral history. In terms of
physical fabric, it is evident in:

a) the symbolic and literary references to Federation in Nearamnew;

b) the overall architectural design of the Place, which is based on the idea of a
federated system and individual identities coming together as a whole;

c) the spatial relationship between the plaza component of the Square and the
surrounding principal buildings, whereby the buildings appear as an
ensemble around a ‘central’ or common open space area;

d) the use of the non-orthogonal architectural design principles and fractal
geometries to enable the principal buildings to have individual identities while
also displaying an overall coherence;

e) the use of a consistent palette of materials and colours in the external fabric
of the Place to give it a unified appearance; and

f)  the artwork and inscriptions in the bluestone steps and apron near the former
Western Shard (which have been temporarily removed but are intended to
be reinstated).

Having regard to the language of Criterion A and its associated guidelines, the
Committee is satisfied that Federation is an event of historical importance to
Victoria — indeed it would be difficult to argue otherwise. A range of other public
works have been commissioned to honour this important event, however, as
pointed out by the Trust, these other works are generally modest in scale and
conceived as local memorials. In contrast, the Place is the largest and most
prominent memorial to Federation in Victoria, and the name, design, scale and
function of the Place all reflect its association with this event. On this basis, the
Committee considers that the Place allows its association with the Federation to
be understood better than most other places or objects in Victoria with the same
association.

However, the Committee is not persuaded that the Place’s association with the
Centenary satisfies Criterion A. The Committee accepts that the Place has an
association with this event, as it was a major catalyst for the construction of the
Place. The association is also evident in documentary resources and in oral
history. However, the basic test for Criterion A is that the event “is of historical
importance, having made a strong or influential contribution to Victoria”
(emphasis added).” The Committee is not persuaded that the Centenary of
Federation was itself an event of particular historical importance, nor that it made
a strong or influential contribution to Victoria. Rather, the Centenary was simply
the commemoration of an event of historical importance to Victoria.

7 Guidelines p 5.
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Secondly, and separately, the Committee is persuaded that Criterion A is
satisfied by reference to the association of the Place with endeavours to establish
a permanent public square within central Melbourne. Particularly by reference to
the submissions of the RHSV and Professor Davison, the Committee is
persuaded that the Place has a clear association with this element of Victoria’s
cultural history, and that this search for a public square has had a significant
influence on the development of central Melbourne, and popular perceptions of
central Melbourne. Professor Davison referred to examples of previously
postulated public square schemes, to illustrate how this intellectual and popular
discussion evolved within the city over many years. The Committee accepts that
the Place represents the culmination of attempts to establish a successful grand
public space in Melbourne and has State-level cultural heritage significance for
this reason.

The Committee is not persuaded to Lovell Chen’s view that the Place has
historical significance to Victoria as a major public project that consolidated
Victoria’s status as a centre for innovation and creativity. No evidence was
provided in support of this assertion.

The Committee finds that Criterion A is satisfied at the State level because:

a) the Place is associated with the Federation of Australia, and allows this event
to be understood better than most other places or objects in Victoria with the
same association; and

b) the Place is associated with a long-held desire for a grand public square for
central Melbourne and allows this historic process to be understood better
than most other places or objects in Victoria with the same association.

The Committee determines that the Place is historically significant as the
preeminent memorial to Federation in Victoria. The layout and design of the
place, including artwork and complementarity of buildings, embody and
commemorate Federation as a nation shaping event. The Place is historically
significant for its association with endeavours to establish a permanent grand
public square in Melbourne. As the most important and recognisable public
square in Victoria it reflects the community’s need, both historical and current, for
a large, open, civic space allowing for mass gathering and public events.

CRITERION B — POSSESSION OF UNCOMMON, RARE OR ENDANGERED
ASPECTS OF VICTORIA’S CULTURAL HISTORY

Summary of submissions and evidence

060.

061.

The Executive Director submitted that the Place is a rare and uncommon
example of a public square in Victoria, as it contains features that are not widely
replicated in other squares. However, in the Executive Director’s view, the Place
does not satisfy Criterion B at the State-level because the philosophies and
methodologies used to design the Place have since been replicated in other
projects, and because public squares are by their nature rare or uncommon. The
Executive Director considered that the significance of the Place as a public
square is more appropriately assessed under Criteria D and E.

Other submitters who specifically addressed this Criterion agreed with the
Executive Director’s conclusion. For example, Lovell Chen observed that the
principal purpose of the Place is as a place of public congregation, and that such
places are not uncommon or endangered in Victoria.
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062. The Committee considers that while the scale, form and features of the Place
make it somewhat unique as compared to other public squares, its significance
as a public square is more appropriately assessed under Criterion D. The
Committee also accepts that large civic squares are by their nature uncommon or
rare.

Discussion and conclusion

063. The Committee finds that Criterion B is not satisfied at the State level.

CRITERION C — POTENTIAL TO YIELD INFORMATION THAT WILL CONTRIBUTE
TO AN UNDERSTANDING OF VICTORIA’S CULTURAL HISTORY

Summary of submissions and evidence

064. The Executive Director considered the likelihood of the Place containing
archaeological or other physical evidence of historical interest. The Executive
Director concluded that the Place was unlikely to yield any archaeological
remains of historical interest due to the high degree of surface and sub-surface
disturbance that occurred at the site during the twentieth century. Because of the
large amount of documentary evidence available concerning the design and
construction of the Place, the Executive Director also doubted that the Place
contains any other physical evidence of historical interest that is not already
visible or understood. On this basis, the Executive Director concluded that the
Place failed to meet the basic test for satisfying Criterion C.

065. Other submitters who specifically addressed this Criterion supported the
Executive Director's assessment. Melbourne noted that because much of the
Place occupies airspace above railway lines, the subsurface of the Place is
unlikely to have any archaeological potential.

Discussion and conclusion

066. The Guidelines state that a place is unlikely to satisfy Criterion C if there has
been, or is likely to have been, a high degree of disturbance. The hearing
participants who addressed this Criterion agreed that the Place has been subject
to a high degree of disturbance and is unlikely to yield any archaeological
remains of historical significance. The Committee accepts this position.

067. The Committee also agrees that the design and construction of the Place has
been extensively documented and so it is unlikely the Place contains other
physical evidence of historical interest that is not already visible or understood.
The fact that much of the Place is a man-made structure, effectively suspended
above the current ground level, is also significant in this regard.

068. The Committee finds that Criterion C is not satisfied at the State level.

CRITERION D — IMPORTANCE IN DEMONSTRATING THE PRINCIPAL
CHARACTERISTICS OF A CLASS OF CULTURAL PLACES AND OBJECTS

Summary of submissions and evidence

069. Most submitters who specifically addressed Criterion D did so on the basis that
the Place belongs to the class of ‘public square’, which the Executive Director
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described as ‘a purpose designed public open space area in a city or town where
people gather’.®

In the Executive Director’s view, the Place satisfies this Criterion because it has a
clear association with the search for a permanent public square for Melbourne
from the 1850s onwards, and with the development of public squares in Victoria
more generally. Moreover, the Place displays a range of characteristics typical of
the class — for example, it contains a large, centrally-located open space area
that is connected by laneways and framed by buildings — which are of a higher
quality than is typical of the class. The Executive Director said:®

Through its size, civic prominence and use as Melbourne’s pre-eminent mass
gathering place, [the Place] displays the principal characteristics of ‘public
squares’ in a way that allows the class to be easily understood and
appreciated. There are many squares and public gathering spaces in towns
throughout Victoria, but Federation Square is larger, more finely designed,
supports more cultural functions and attracts people from across Victoria,
nationally and internationally.

The Trust agreed with the Executive Director’'s assessment and provided a
comparative analysis of the Place against other public squares to demonstrate
that the Place is a notable example of its class. In summary, that analysis made
the following key points:

a) public squares in country towns are more like formal parks than civic spaces
designed to accommodate mass gatherings;

b) the former Melbourne City Square (at the intersection of Swanston and
Collins Street) was created as a public space but ultimately was not
successful and in any case has since been demolished as part of the Metro
Tunnel Project;

c) while other places in central Melbourne are used for public gatherings — such
as the grassed forecourt of the State Library of Victoria and the forecourt of
the Victorian Arts Centre — they were not specifically designed for this
purpose, and their use as a gathering place is secondary to their main
function or purpose; and

d) the Place has inspired the creation of similar public squares, most notably
Harmony Square in Dandenong.

Melbourne also agreed with the Executive Director’'s assessment and provided a
detailed description of past attempts to establish a public square in central
Melbourne. In Melbourne’s view, because the Place represents the successful
culmination of these attempts, it is a notable example of its class.

Mr Thewlis submitted that the Place is a notable example of a public square
because its flexible design allows it to accommodate a wide range of interrelated
events and public gatherings of varying sizes, in ways that would not be possible
in other public squares. Mr Thewlis also referred to the changing levels and slope
of the Square, its enclosed feeling and use of irregular surfaces.

FSPL disputed the Executive Director's assessment and relied on the evidence of
Lovell Chen in this regard. In Lovell Chen’s opinion, because the Place was
conceived to function (and in fact functions) not only as a place of public
congregation, but also of cultural exchange and commercial activity, it is
necessarily singular and therefore does not belong to a class. Consequently,

8 ‘Recommendation p 12
9 Recommendation p 12.
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Lovell Chen considered that the distinctive architectural characteristics of the
Place are more appropriately assessed under Criterion E, while its social values
are more appropriately assessed under Criterion G.

Discussion and conclusion

075.

076.

077.

078.

For the purposes of Criterion D, most submitters assessed the Place on the basis
that it belongs to the class of ‘public square’. Despite management of the Place
by FSPL, the Committee agrees with the view that the Place should be assessed
as a public square. The Committee considers that the Place exhibits the
characteristics typical of a public square. Those characteristics (all of which are
present in the Place) include:

a) alarge open space area where people can gather, and where events can
be held;

b) acentral ‘square’ enclosed by buildings that accommodate cultural
activities and other activities of a civic nature;

c) provision of services and facilities for visitors and tourists;

d)  provision of spaces that can be used for a variety of functions and groups;
and

e) beingin a central, accessible location.

As discussed under Criterion A, the Committee also considers that the Place is of
State-level significance because of its association with endeavours to establish a
grand public square for central Melbourne.

The Committee considers the Place to be a ‘notable example’ of a public square
for several reasons. Its size, civic prominence and provision of cultural activities
are of a higher quality than are typical of other public squares in Victoria. The
Square and surrounding buildings are finely designed and display a coherence
that allows the class to be easily understood and appreciated. The Place is also a
highly intact example of a public square. The Place offers a range of spaces that
can be used for public engagement, and it makes innovative use of integrated
media — most notably digital screens — to provide visual information and support
live public events. Moreover, there is some evidence to suggest that features of
the Place have been replicated in other public squares, most notably Harmony
Square in Dandenong.

The Committee finds that Criterion D is satisfied at the State level.

CRITERION E — IMPORTANCE IN EXHIBITING PARTICULAR AESTHETIC
CHARACTERISTICS

Summary of submissions and evidence

079.

080.

The Executive Director submitted that the aesthetic characteristics of the Place
are embodied in its form, scale, massing, colour palette, texture, geometry,
topography and materials, and in the complex interplay between the Square,
buildings and landscaping. The Executive Director referred to the use of non-
orthogonal architectural design principles and fractal geometries to achieve a
complex architectural aesthetic for the Place that displays both coherence and
difference.

The Executive Director in supporting the aesthetic importance of the Place relied
on the numerous design awards that the Place has received, including five major
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urban design and architectural awards in 2003. In the Executive Director’s view,
the degree of critical acclaim that the Place has received for its architectural
qualities, both nationally and internationally, clearly demonstrates that Criterion E
is satisfied at the State level. Many other submitters agreed with this assessment.

Melbourne submitted that the large number of awards received by the Place is a
clear indicator that its aesthetic characteristics have received critical recognition
for being of an outstanding quality. Melbourne also submitted that the regular
depiction of the Place in artworks and publications by professional, semi-
professional and amateur artists is evidence of the wider community’s
appreciation of the aesthetic qualities of the Place.

Lovell Chen agreed that the Place is of aesthetic significance at the State-level
and identified the following architectural qualities that contribute to this
significance:

a) the external fabric of the Place, particularly that of the principal buildings that
surround the Square;

b) the composition of the Square, including the areas of sandstone paving rising
to a crest, the catenary lighting system and the six integrated planter beds.
Collectively, these elements exhibit qualities that are widely appreciated by
design professionals and the wider public; and

c) the application of fractal geometries in the three-dimensional form of the
Place, particularly its building facade system, to enable individual elements
of the Place to be differentiated, while maintaining an overall coherence.

Professor Bates is a Director of LAB Architecture Studio and was involved in all
stages of the design of the Place — from conception to construction. He described
the architectural design process for the Place as follows:°

...the design process and logic was in the development of relationships rather
than objects; in the balancing of emergent forms rather than fixed geometries;
the promotion of coherence and difference; of permeability and linkages; of
overlapping and embedded spaces; and of provisionality rather than
absolutes.

Professor Bates suggested that any recommendation to include the Place in the
Register needs to be based on a nuanced understanding of the architectural and
aesthetic characteristics of the Place.

Many submitters highlighted aesthetic characteristics of the Place that they
considered to be significant. For example, it was submitted that:

a) the aesthetic and architectural significance of the Place relies on its
presentation as a unified whole, which in turn depends on the coherence of
the buildings constituting an ensemble;

b) the Place is an exemplar of the adaption of the deconstructivist style of
architecture to the creation of a civic square;

c) the Place is a composition of built form and spatial elements that have come
together to form a balanced composition of companion structures;

d) the cohesion and modelling of the principal buildings that surround the higher
levels of the Square are crucial to its significance;

10 Written hearing submission by Professor Donald Bates, dated 23 December 2018.
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e) the use of geometric forms in the building facade system gives the Place a
‘lightness’ and masks the bulkiness of the walls surrounding the Square
itself; and

f)  the cobblestone paving and pinwheeled tiled building facades are unique
characteristics of the Place.

Discussion and conclusion

086.

087.

088.

089.

There was a very strong consensus among submitters that the Place satisfies
Criterion E for its aesthetic characteristics. The Committee shares that view and
considers that the aesthetic qualities of the Place lie in its scale, three-
dimensional geometric form, materials, topography, building massing,
landscaping and lighting, and the overall design rationale that underpins them.

The Committee agrees that the Place is of significance to the State of Victoria as
a place of critical acclaim having received numerous architectural awards for its
design. As stated by the Executive Director, the Place is ‘one of the most
awarded projects in the history of the Royal Australian Institute of Architects
(RAIA) Victoria'.

Specific aesthetic features or qualities of the Place that are appreciated and
valued by design professionals and the wider community include:

a) the application of fractal geometries in the three-dimensional form of the
Place, particularly its building facade system, to enable individual elements
of the Place to be differentiated, while maintaining an overall coherence;

b) the external fabric of the principal buildings that surround the Square,
particularly the ‘outer skin’ (or fractal fagade) that can be folded and bent to
accommodate the interior aspects of the building;

c) the use of specific materials in the building facades and paving (for example,
zinc, sandstone and glass), again to differentiate between buildings and
spaces, while maintaining an overall coherence;

d) the use of built form to enclose the Square and give it a sense of intimacy;

e) the slope of the Square, which gradually rises from Swanston Street to the
eastern end of the site, to create an urban amphitheatre;

f)  the artwork Nearamnew and the use of sandstone paving to differentiate the
main part of the Square from other spaces;

g) the catenary lighting system;
h) the integration of landscaping into the overall design of the Place; and

i) the provision of multiple access points and thoroughfares within and between
buildings to enable people to move through the Place and engage with it in
different ways.

The Committee considers that the Place displays a high quality and individual
design aesthetic. The Place adopts a design language, building materials and
landscaping which together create a balanced ensemble of diverse but
complementary structures and a distinctive sense of place. The use of ‘fractal
facades’ as a second skin to each building is a design approach which has and
should continue to allow built form changes to be accommodated in the Place
without loss of its overall design coherence. The ability to appreciate the
aesthetic characteristics of the Place is enhanced by its high degree of
intactness.
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CRITERION F = IMPORTANCE IN DEMONSTRATING A HIGH DEGREE OF
CREATIVE OR TECHNICAL ACHIEVEMENT AT A PARTICULAR PERIOD

090. The Committee finds that Criterion E is satisfied at the State level.

Summary of submissions and evidence

091. Inthe Executive Director’s view, the fabric of the Place clearly demonstrates a
high degree of creative and technical achievement for the time in which it was
created. The Executive Director referred to several achievements, including:

a) the design and construction of the Deck, which it said was the first large scale
expanse of railway decking in Victoria and which incorporated techniques to
achieve a high degree of acoustic and vibrational tuning;

b) the design and construction of the building facade system using non-
orthogonal geometries in plan and elevation, which were innovative and
technically complex achievements for their time;

c) the use of three-dimensional computer modelling to create complex design
patterns and built form; and

d) the scale and design of the Labyrinth.

092. The Executive Director considers that the Place meets Criterion F at the State
level for the combination of creative and technical innovations, breakthroughs
and adaptations of ‘lost’ technology that were achieved at the time, and because
the Deck and Labyrinth were significant technical achievements in their own
rights (as demonstrated by the design or engineering awards that each received).

093. Many other submitters also nominated the construction of the Deck and the
Labyrinth, and the use of non-orthogonal geometries in the architecture of the
Place, as elements of the Place that demonstrate a high degree of technical
achievement.

094. The Trust submitted that the Deck provided a highly successful solution to a
technical problem that extended the limits of technology existing at the time, and
its significance is reflected in the critical acclaim it received for engineering
excellence. Similarly, the Trust submitted that the significance of the Labyrinth is
evidenced by the critical acclaim it has received.

095. Lovell Chen agreed with the Executive Director's assessment in terms of the
significance of the Place for its architectural achievement, stating:

... [the Place] demonstrates a high degree of creative and technical
achievement...specifically as related to the innovative architectural language
adopted. This language, incorporating non-orthogonal geometries and the
development of a multi-media civic precinct, was innovative and ‘beyond the
ordinary’ for the period (late-1990s).

096. However, Lovell Chen was more circumspect about whether the Deck, Labyrinth
and use of three-dimensional computer modelling meet the threshold
requirements for State-level significance for Criterion F. In its view:

a) while the Deck was a successful engineering solution, it is not clear that the
scale of the Deck was the outcome of an engineering innovation or
breakthrough;

b) while the use of acoustic and vibrational tuning in the footings of the Alfred
Deakin building was also a successful and well-resolved solution, the
technology had been in use for many years and its application to the Place is
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not known to have advanced understanding of that aspect of structural
engineering;

c) while the Labyrinth was a sophisticated solution for the storage and
circulation of ambient air, there is no evidence to suggest it has had
subsequent widespread application; and

d) three-dimensional computer modelling had been widely used in design for
many years before the Place was designed.

Discussion and conclusion

097. The Committee is satisfied that the Place contains physical evidence that
demonstrates a high degree of creative and technical achievement for the time it
was created. The design and construction of the Deck and the Labyrinth were
highly sophisticated solutions applied to a very large and complex site with
specific structural, acoustic, cooling, noise and vibrational requirements, and their
significance has been reflected in the critical acclaim that each has received.

098. The Committee also agrees that the architectural design of the Place, particularly
the use of non-orthogonal geometries in plan and elevation, was a creative and
technical achievement for its time. As described by Professor Bates, the
application of the fractal facade system as an ‘outer skin’ allowed the facade to
operate independently from the building interiors and to be manipulated to
accommodate the shape, use, location and environmental constraints of each
building. The pinwheel grid design allowed for a high degree of variation in the
building facade and could be fabricated off-site. The principal buildings in the
Place have clear spatial volumetric differences but present as a composite whole.
The Committee considers that these and other aspects of the architectural
language of the Place were ‘out of the ordinary’ for the time.

099. The Committee also accepts that the use of three-dimensional computer
modelling for the architectural design of the Place was ‘out of the ordinary’ for the
time because it allowed complex design patterns and different volumetric forms to
be created and applied to a large civic space.

0100.The Committee finds that Criterion F is satisfied at the State level.

CRITERION G — STRONG OR SPECIAL ASSOCIATION WITH A PARTICULAR
COMMUNITY OR CULTURAL GROUP FOR SOCIAL, CULTURAL OR SPIRITUAL
REASONS. THIS INCLUDES THE SIGNIFICANCE OF A PLACE TO INDIGENOUS
PEOPLES AS PART OF THEIR CONTINUING AND DEVELOPING CULTURAL
TRADITIONS

Summary of submissions and evidence

0101.The Executive Director submitted that the Place has a direct and strong
association with the Victorian community because it regularly hosts large crowds
to celebrate, mourn and protest significant state, national and international
events. Moreover, the Executive Director considers this to be a particularly strong
association by reason of the nature and scale of those public gatherings, which
have included the Irag War demonstration in 2003, the live broadcast of the
Commonwealth Games in 2006, and the live broadcast of the Federal
Government Apology to the Stolen Generations in 2008.

0102.The Executive Director also contended that the Place has a direct and strong
association with communities connected with ACMI, NGV, the Koorie Heritage
Trust and Deakin Edge, as evidenced by the regular use of those spaces for a
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variety of performances, exhibitions, festivals, lectures and other events. In
addition, because of the importance of these institutions as places for
experiencing and interpreting art, design, literature, music, film and performing
arts, the Executive Director submitted that this association satisfies Criterion G at
the State level. Many submitters agreed with this conclusion.

0103.The Trust agreed with the Executive Director’'s assessment but submitted that the
Place is also socially significant to the Victorian community for its ‘landmark
value’. The Trust contended that this value can be seen in the use of the
pinwheel grid pattern in branding strategies used by Metro Trains and Public
Transport Victoria, and in Melbourne-themed merchandising.

0104.Melbourne submitted that the Place has also developed a strong association with
the Aboriginal community, which should be explicitly acknowledged in any
assessment under Criterion G. It said this association is evidenced by the
number of events connected with indigenous issues that have been held at the
Place — most notably, the annual Tanderrum ceremony — and by the presence
and activities of the Koorie Heritage Trust in the Yarra building.

0105.Melbourne relied on the evidence of Mr Travers to support this aspect of its
submission. Mr Travers expressed the view that:

a) the Traditional Owners and wider Aboriginal community have been
increasingly involved with the Place through various events and programs of
protest, ceremony, commemoration and celebrations;

b) these activities and events — particularly the Tanderrum ceremony —
represent the continuation of an ancient Aboriginal connection with the Place
and its surrounds; and

c) the Place has become the pre-eminent contemporary location for Aboriginal
community events in Victoria.

0106.CFM submitted that the significance of the Place to the Victorian community is
evidenced by its analysis of two on-line petitions that it organised as part of its
‘Our City, Our Square’ campaign. CFM contended that the results of that analysis
clearly show that the broader community value the nature, character and
architecture of the Place, see it as a unique part of Melbourne, and regard it as a
key precinct for culture and community.

0107.Mr Thewlis submitted that the social significance of the Place is evidenced by its
regular use for major events, rallies, protests and other mass gatherings. In
support of this contention, he provided a detailed list of major events that have
been held at the Place since 2002.

0108.Lovell Chen submitted that the Place satisfies Criterion G at the State-level,
based on its social value to the ‘Melbourne community’ at large, but that more
research is required to understand the extent to which the Place is valued by
more readily identifiable groups. Based on the community’s use of the Place to
date, Lovell Chen suggested that the Square has been embraced as a place to
meet and congregate in times of celebration, protest and reflection, and a focus
for community engagement, particularly around sporting events. Based on the
available evidence, it was Lovell Chen’s view that the ‘community’ for whom the
Place is valued is large, amorphous and difficult to define.

Discussion and conclusion

0109.The Committee agrees that the Place satisfies Criterion G for its direct and strong
association with the Victorian community at large. As Melbourne’s pre-eminent

23
26 August 2019



HERITAGE
COUNCIL
VICTORIA

public square, it regularly hosts mass gatherings and events to celebrate, mourn
and protest significant State, national and international events. As noted by many
submitters, those public gatherings have included the Irag War demonstration in
2003, the live broadcast of the Commonwealth Games in 2006, and the live
broadcast of the Federal Government Apology to the Stolen Generations in 2008.
This association of the Place is also strong by reason of its popularity as a place
for people to gather informally and to engage with a range of cultural institutions
and activities.

0110. The Victorian community of course includes Aboriginal Victorians and the
Committee agrees that the use of the Place for events associated with Victoria’s
Aboriginal community is an important part of the social significance of the Place
to the Victorian community as a whole. Melbourne argued that the Traditional
Owners of the Place and the wider Aboriginal community have such a strong and
special association with the Place as to satisfy Criterion G at the State level
beyond the association of the Place for other members of the Victorian
community. The Committee is conscious of the enduring and important
connection with place of Traditional Owners within the Aboriginal community and
acknowledges that the Place is of significance to the Traditional Owners
consulted by Mr Travers (and likely others in the Victorian Aboriginal community).
However, it falls to this Committee to consider, based on the evidence presented,
whether this significance meets the State threshold. Although the evidence of Mr
Travers was of assistance in this regard, the Committee did not feel that a
compelling argument was made as to why this Place should be elevated above
other similar sites.

0111.In this respect, the Committee notes that there was limited consultation and
comparative evidence presented evaluating the Aboriginal community’s
association with the Place as compared to other important meeting places in
Melbourne and Victoria. The Committee feels that additional research and
consultation would have been required in order for Criterion G to be satisfied
specifically by reference to the Aboriginal community.

0112.The Place is in fact located upon a platform or deck raised above the Jolimont
railyard and does not include the land underneath the Place or the nearby banks
of the Yarra River. There is, of course, in the public domain a wealth of evidence
as to the deep and enduring connection of Traditional Owners to the nearby
banks of the Yarra River and indeed to nearby land that is now within central
Melbourne. The Committee notes that in Victoria sites of cultural heritage
significance for their association with Aboriginal tradition are recognised and
managed pursuant to other governing legislation, namely the Aboriginal Heritage
Act 2006.

0113.The Committee finds that Criterion G is satisfied at the State level for its
association with the Victorian community at large.

CRITERION H — SPECIAL ASSOCIATION WITH THE LIFE OR WORKS OF A
PERSON, OR A GROUP OF PERSONS, OF IMPORTANCE IN VICTORIA’S
HISTORY

Summary of submissions and evidence

0114.In addressing this criterion, the Executive Director focused on the Place’s
association with LAB Architecture Studio (‘LAB’), which was one of five
architectural firms shortlisted for Stage One of the Federation Square design
competition, and Bates Smart, with whom LAB partnered during Stage Two of the
design competition.
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0115.In the Executive Director’s view, LAB has made a strong and influential
contribution to the course of Victoria’s history because of its architectural
achievements in relation to the design and construction of the Place.

0116.The Executive Director acknowledged that Bates Smart also made a significant
contribution to the design of the Place. However, the Executive Director
submitted that the work of Bates Smart is more readily appreciated through other
buildings that are already included in the Register (for example, ICI House and
the State Library of Victoria).

0117.Melbourne agreed with the Executive Director's assessment, both in relation to
LAB and Bates Smart. In describing the history of LAB’s architectural work in
Victoria, Melbourne noted that few (if any) of these projects have come to fruition.
Consequently, the Place remains the largest, most prominent and most well-
known LAB project and so allows this association to be appreciated more readily
than for all other places in Victoria.

0118.Melbourne also submitted that the Place also has a special association with
Karres+Brands, a landscaping and urban design firm with whom LAB
collaborated in designing the Place.

0119.Lovell Chen disagreed with the Executive Director’s assessment, noting that it is
rare for the architects of a place of cultural heritage significance to be individually
recognised under Criterion H for their work on that place. In Lovell Chen’s view,
the starting point for satisfying this criterion is whether the person or group has
made a strong or influential contribution to the course of Victoria’s history. While
the architectural and landscaping design work of LAB and Karres+Brands was
undoubtedly important to the Place, Lovell Chen did not think that either firm
satisfied the basic test for this criterion.

Discussion and conclusion

0120.The basic test in the Guidelines for satisfying Criterion H is that the place must
have a direct association with a person or group of persons who have “made a
strong or influential contribution to the course of Victoria’s history” (emphasis
added).*t

0121.LAB and Bates Smart were the principal architectural firms for the Place, while
Karres+Brands was the principal landscape architectural firm. The Committee
accepts that they have a clear association with the Place.

0122.However, the Committee is not persuaded that LAB has made a strong or
influential contribution to the course of Victoria’s history. Although LAB made a
significant contribution to the architectural design of the Place, the delivery of that
project was a collaborative effort, involving substantial contributions from various
other firms and people. Also, on the available evidence, it does not appear that
other work undertaken by LAB in Victoria (as summarised in the Peer Review
provided by Melbourne),*? has had a significant or strong influence on Victoria’s
history.

0123.To the extent that the Place demonstrates LAB'’s architectural achievements, this
can be properly recognised under Criteria E.

1 Guidelines p 19.

12 ‘Peer Review of Executive Director's Recommendation for Inclusion on Victorian Heritage
Register’ prepared by Built Heritage Pty Ltd, dated 19 November 2018, p 19-21 (‘Melbourne
Peer Review’).
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0124.For similar reasons, the Committee is also not persuaded that Bates Smart and
Karres+Brands satisfy the basic test for Criterion H. Further, the Committee
accepts the Executive Director’s position that the work of Bates Smart is more
readily appreciated through other buildings that are already included in the
Register.

0125.In general terms, the Committee finds it unnecessary and undesirable for
architects, or architectural firms, to be recognised by way of Criterion H, solely on
the basis that those architects or firms are responsible for a place that warrants
inclusion on the Register (on the basis of the place meeting one or more of the
other Criteria). Such an approach is clearly circular and is unlikely to particularly
advance an understanding or recognition of heritage. Of course, it is quite
possible for architects — as much as anyone else — to make a ‘strong or influential
contribution to the course of Victoria’s history’,*® in which cases places sufficiently
associated with those architects may warrant registration by reference to
Criterion H. However, for the purpose of meeting that Criterion, ordinarily the
Committee would expect some contribution over and above the fact of having
designed a place which is ultimately found to warrant inclusion in the Register.'4

0126.The Committee finds that Criterion H is not satisfied at the State level.
THE EXTENT OF REGISTRATION
Recommended extent of registration

0127.The Executive Director's recommended extent of registration (Recommended
Registration Area) for the Place is expressed by reference to Crown land parcels
and a plan (Diagram 2390 on page 3 of the Recommendation) (Attachment 4).

0128.The relevant land parcels were described as follows:

a) part of Lot 2 on Title Plan 018290 (also identified as Certificate of Title
Volume 10652 folio 490, owned by Victorian Rail Track);

b) part of Crown Allotment 6, Section 19E, City of Melbourne, Parish of
Melbourne (which the Committee understands to be Crown land);

c) all of Crown Allotment 2140, City of Melbourne, Parish of Melbourne North
(also identified as Certificate of Title Volume 10663 folio 025, owned by
FSPL); and

d) part of Crown Allotment 2035 (which the Committee understands to be
Crown land).

0129.As the Executive Director’s diagram illustrated, the intention was for the
registered area to be generally located within the area bounded by Swanston
Street, Flinders Street, Russell Street Extension and Princes Walk, and parts of
the Flinders Street and Swanston Street road reserves. The Committee
understands that those road reserve areas are separate to (and additional to) the
land descriptions in the previous paragraph.

Issues relating to the extent of registration

0130.There was significant common ground between the parties as to the extent of
registration for the Place. It was broadly agreed that the extent of registration

13 Quoting the ‘basic test’ for Criterion H, from the Guidelines.
14 Consistent with the Heritage Council’s decision regarding 1 Spring Street, Melbourne
(formerly Shell House), 13 June 2017, paragraphs [45] to [50].
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should generally align with the boundaries of land managed by FSPL, including
the Deck, but should not include the multi-storey carpark to the east of Russell
Street Extension as this was not designed or delivered by LAB and Bates Smart
and does not express or reflect the overall design rationale for the Place.

0131.The Committee intends to deal only with those issues where there was some
significant disagreement as to the extent of registration, namely:

e) Should the extent of registration include portions of the Flinders Street and
Swanston Street road reserves (to the extent that existing footpaths,
contiguous with Federation Square, extend into those road reserves)?

f)  Should the extent of registration include the site of the Town Hall station,
now under construction?

g) The appropriate description of land parcels, including whether the extent of
registration should include the railway assets underneath the Deck?

h) Should the extent of registration encompass land that is already included in
the Register because it forms part of the extent of registration for the Princes
Walk Vaults (identified as H0646 in the Register) or the Flinders Street
Railway Complex (identified as H1083 in the Register)?

i)  Should the southern end of the eastern boundary of the Recommended
Registration Area be modified to align with the eastern side of a roadway that
leads to the Federation Square multi-storey carpark?

Flinders Street and Swanston Street Road Reserves

0132.The Recommended Registration Area extends beyond the boundaries of the land
managed by FSPL to include the footpath and kerb within the Flinders Street and
Swanston Street road reserves (see Attachment 4).

Summary of submissions and evidence

0133.The Executive Director submitted that these portions of the road reserves should
be included in the extent of registration as curtilage for the Place because they
are among the most heavily used access points to the Place and their visual
management is important for the protection of the cultural heritage values of the
Place. The Trust agreed with this submission.

0134.Melbourne submitted that, apart from the free-standing blade sign located within
the footpath on the southern side of Flinders Street, these road reserves do not
contain elements associated with the original development of the Place and
should be excluded from the extent of registration. This conclusion departs from
the Peer Review prepared by Built Heritage Pty Ltd for Melbourne, which
concluded that:*®

As the development includes a number of elements that are located quite
close to the edge of its two principal street frontages (including stone paving,
blade signage and bluestone bench seating), it is deemed appropriate for the
extent of registration to extend to the edge of the kerb along both Swanston
Street and Flinders Street.

0135.Melbourne further submitted that, if the road reserves are included in the
registered area, appropriate permit exemptions should be provided in relation to

15 Melbourne Peer Review, p 22.
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the installation of landscaping within the Flinders Street road reserve, and repair
and maintenance works within both road reserves.

Discussion and conclusion

0136.The Committee accepts the position of the Executive Director that part of the
abutting road reserves should be included in the extent of registration as curtilage
for the Place, to the extent that those road reserves include existing footpaths
which are contiguous with Federation Square. While the road reserves
themselves may only include one element associated with the original
construction of the Place (the blade sign), many original built form elements
(including building facades, steps and paving) are located close to the road
reserves, and these footpaths effectively comprise part of the Federation Square,
from the perspective of a casual observer. Flinders Street and Swanston Street
are principal frontages and major access points to the Place and works within
those road reserves have the potential to impact on the cultural heritage
significance of the Place.

Town Hall Station Entrance

0137.The Recommended Registration Area includes the site of the former Western
Shard building, which was demolished to make way for the construction of the
new Town Hall Station entrance (in accordance with Permit No. P29470). At the
time of the Recommendation, the Western Shard had been vacated and site
preparation works for its demolition had commenced.

Summary of submissions and evidence

0138.RPV submitted that as the Western Shard is no longer present, and construction
of the new Town Hall station entrance has not substantially commenced, this part
of the Place does not retain any structures or features that contribute to its
cultural heritage significance. RPV also contended that existing documents
approved for the construction of Metro Tunnel have established a regime to
ensure that any new structures on the site are appropriately designed having
regard to the architectural and heritage values of the Place (amongst other
considerations). On this basis, RPV submitted that the area of the Town Hall
station entrance — both above and below deck level — should be excluded from
the extent of registration.

0139.RPV further submitted that, if the site is included in the extent of registration:
a) only that part of the site above the Deck should be included; and

b) appropriate permit exemptions should be provided to manage the ongoing
development and future operations of the Town Hall Station and railway
infrastructure.

0140.The Executive Director and several other submitters disagreed with this
submission, stating that any works on the site beyond those allowed by Permit
No. P29470 could have an impact on the cultural heritage significance of the
Place.

Discussion and conclusion
0141.The Town Hall Station entrance site is in a highly visible and prominent location

within the Place. It is a key entry point into the Place from Flinders and Swanston
Streets, and a key point from which people can view and appreciate the overall
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scale, form and appearance of the Place. In addition, while the site no longer
includes the Western Shard, it abuts or is very close to original buildings and
other built form elements (most notably the Eastern Shard and paving and steps
leading to and within the Square).

0142.Having regard to the above, the Committee considers that any new works on the
site have the potential to harm the cultural heritage significance of the Place
(particularly its significance as assessed by the Committee under Criteria A, D
and E). On this basis, the Committee agrees with the Executive Director that the
Town Hall Station site should be included in the extent of registration.

0143.The Committee acknowledges that, from a heritage perspective, the portions of
the Town Hall Station site below deck are likely to be less critical, assuming they
are less likely to be visible from the Federation Square environs. It is the
Committee’s understanding that the ‘below deck’ elements of Town Hall Station
do not form part of the ‘above deck’ Certificate of Title (Volume 10663 folio 025),
so they do not form part of the extent of registration that has been generally
agreed by all parties. The Committee finds this acceptable, despite at least a
theoretical risk of ‘lower’ elements of the Town Hall Station being visible from the
Square itself, depending on the ultimate design.

Railway assets underneath the Deck

0144.The Recommended Registration Area includes Lot 2 on the Title Plan more
accurately referred to as 018290B (Volume 10652 folio 490), which sits below
Crown Allotment 6, Section 19E, City of Melbourne, Parish of Melbourne North
(Volume 10663 folio 025). Lot 2 is owned by Victorian Rail Track while Crown
Allotment 6 is owned by FSPL.

0145.Part of that area, within both of those titles, is already included in the Register,
comprising part of the registration for Flinders Street Railway Complex (H1083),
including platforms 12, 13 and 14, to the east of Swanston Street.

Summary of submissions and evidence

0146.RPV, in its submission, took issue with the relevant land parcel description, on
the basis that it included a parcel that need not be included, namely Lot 2 on Title
Plan 018290B. Ms Tarasenko, on behalf of RPV, gave an explanation of the
nature of that parcel, comprising railway assets and airspace, below the level of
the Federation Square ‘deck’, and excluding the beams, piers and piles
supporting that deck.

0147.RPV submitted that as Lot 2 only contains surveyed railway assets and does not
include any structural elements supporting the Deck above, it does not contribute
to the cultural heritage significance of the Place. It also relied on the Executive
Director’s written description for the Recommended Registration Area, which
expressly states that the ‘railway lines and platforms below Federation Square
are not included in the recommended extent of registration’.

0148.With the benefit of Ms Tarasenko’s explanation, the Executive Director and other
interested parties subsequently agreed that it is appropriate for Lot 2 to be
excluded from the extent of registration.

Discussion and conclusion

0149.The Committee accepts the position of RPV that Lot 2 on Title Plan 018280B
should be excluded from the extent of registration as it only contains surveyed
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railway assets and those assets do not contribute to the cultural heritage
significance of the Place.

0150.The Committee understands that there will, nevertheless, be overlap between the
Registered Place and the registration for Flinders Street Railway Complex
(H1083). This is because the Flinders Street Railway Complex registration is not
limited to a certain stratum; rather, it includes land above the rail lines (and,
implicitly, above the ‘deck’ (unless or until this registration is amended).

Princes Walk Vaults

0151.The Recommended Registration Area extends to the southern boundary of
Princes Walk and includes land that forms part of the extent of registration for the
Princes Walk Vaults (H0646). The Princes Walk Vaults are included within a title
in respect of which FSPL is the registered proprietor.

0152.The Statement of Significance for the Princes Walk Vaults identifies that they are
of historical significance to the State of Victoria as a major component of the
engineering works undertaken in association the construction of the (then) new
Princes Bridge. It also states that they are aesthetically significant as a self-
contained space ‘divorced from the tumult of the Flinders Street Station and
Swanston Street intersection above’.

Summary of submissions and evidence

0153.The Executive Director submitted that the Recommended Registration Area is not
intended to include the vaults themselves, but only the Princes Walk thoroughfare
above the vaults (being the location of the former Batman Avenue, which
previously connected to Swanston Street). This area is depicted by the red dotted
line in Figure 3 of the Peer Review prepared by Built Heritage Pty Ltd for
Melbourne.6

0154.Melbourne submitted that, from the perspective of the heritage significance of the
Place, there is nothing significant per se about Princes Walk, and that it would not
make much difference whether the extent of registration terminated on the north
side of Princes Walk or extended south to the bluestone balustrade. Melbourne
suggested that the bluestone kerb on the north side of Princes Walk provides a
visible dividing line between Princes Walk and the Federation Square environs to
the north, other than near the Transport Hotel. For simplicity of mapping,
Melbourne also suggested that it may be preferable to modify the southern
boundary of the extent of registration for the Place so that it abuts (but does not
overlap) the extent of registration for the Princes Walk Vaults.

0155.1In Lovell Chen’s written evidence, it recommended that the Princes Walk Vaults
be included in the extent of registration for the Place.

0156.Noting that the Princes Walk thoroughfare and accompanying landscaping were
separately implemented by Melbourne between approximately 2001 and 2003,
Lovell Chen suggested that Princes Walk is significant only as a setting for the
Place, and not because it forms part of the significant fabric of the Place, from a
heritage perspective.

16 Melbourne Peer Review p 25.
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0157.The Committee agrees with the position of the Executive Director that the extent
of registration should not include the vaults themselves. The vaults are significant
in their own right, for reasons unrelated to the cultural heritage significance of the
Place. Moreover, they are located beneath and visually separated from Princes
Walk. As pointed out by FSPL, it is difficult to conceive a scenario where works to
the vaults themselves would cause harm to the cultural heritage significance of
the Place.

Discussion and conclusion

0158.However, the Committee considers that Princes Walk thoroughfare is part of the
immediate setting of Federation Square, and consequently any new works within
this area may have the potential to harm the cultural heritage significance of the
Place. For these reasons, the Committee agrees with the Executive Director that
the extent of registration should be as described in paragraph 0153 above (and
shown by the red dotted line in Figure 3 of the Peer Review prepared by Built
Heritage Pty Ltd).

0159. As noted with the Flinders Street Registration, despite not including the vaults
themselves in the extent of registration for the Place, the two registrations will still
overlap, as the extent of the Princes Walk Vaults registration is not limited to a
certain stratum. It therefore includes the land above the vaults themselves, now
being part of the Place.

0160.Although the Committee considered the alternative option of including the Princes
Walk Vaults within the area of the registration, but subject to permit exemptions
to avoid the need for proposed works to be assessed in the context of the
heritage significance of the Place, this alternative raised potential difficulties in
relation to compliance with s 49(3) of the Act. Those difficulties do not arise given
the Committee’s decision to exclude the vaults from the extent of registration for
the Place.

Modification to the eastern boundary of the Place

0161.The eastern boundary of the Recommended Registration Area runs along the
eastern side of Russell Street Extension, from Flinders Street in the north to
Princes Walk in the south.

Summary of submissions and evidence

0162.Lovell Chen recommended that the alignment of the eastern boundary be
modified between Princes Walk and the southern entrance of the Federation
Square carpark so that it follows the eastern edge of the road connecting them.
Landscaping and other assets managed by Melbourne as part of the Artplay and
Birrarung Marr parkland are located east of this road and do not form part of the
original development of the Place.

0163.The Executive Director accepted this suggested modification.
Discussion and conclusion

0164.The Committee agrees to this modification as the road edge is a clearly
identifiable physical boundary and provides an appropriate curtilage for the Place.

0165.The area of registration as defined by the Committee is shown in Diagram 2390.
This is shown in Attachment 5.
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0166.Section 40(4) of the Act enables the Executive Director as part of his

recommendation to the Heritage Council concerning a place proposed for

registration to include recommendations concerning the categories of works and

activities which should be exempt from the need for a subsequent permit under

Part 5 of the Act (see also section 38). The Executive Director must not make

such recommendations if it is considered that the works or activities may harm

the cultural heritage significance of the place.

0167.The Heritage Council is similarly enabled by section 49(3) to include permit
exemptions.

Summary of submissions and evidence

0168.The Executive Director included a comprehensive list of works which might be
excluded from the need for permission as part of his submission to the Hearing,
within considerable input from FSPL. There was a considerable degree of
common ground between the respective submissions of the Executive Director
and FSPL, albeit with some differences in approach and drafting preferences.

0169. Submissions were also received from RPV, Melbourne and other parties, but no
interested person made submissions contrary to the contentions of the Executive
Director and FSPL in this regard.

0170.The Committee adverted to the relevant constraints of section 49(3) of the Act
during the course of the Hearing and invited relevant submissions from interested
persons in relation to whether the (then) proposed exemptions were likely to
harm the cultural heritage significance of the Place. No person submitted that any
of the proposed exemptions would offend section 49(3) in that way.

Discussion and conclusion

0171.The Committee has broadly accepted the proposed exemptions put forward by
the Executive Director and FSPL, and tacitly accepted by others.

0172.The result is an unusually extensive and detailed list of exemptions. The
Committee has been persuaded of the appropriateness of those exemptions,
having regard to the nature of the Place, and the fact that it is a complex and
multi-faceted site requiring ongoing maintenance and management.

0173.The specification of permit exemptions for Federation Square has proven not to
be easy due to the complexity of built form on the site, three dimensional title
considerations, the registered place extending onto surrounding roadways and
land in other ownerships, and works already underway including those under
exemptions provided as part of the existing IPO, and also by way of permits
under the Act.

0174.The Committee has found it convenient to address the exemptions in tabular
format. The table is included as Attachment 6 to this report.

0175.In respect of all of the categories of works and activities which the Committee has
determined to exempt, the Committee has satisfied itself that those works and
activities would not harm the cultural heritage significance of the Place, having
regard to the constraints of section 49(3) of the Act.

0176.The Committee has not seen fit to include works or activities which are
authorised by existing permits pursuant to the Act. Once authorised by permits
under the Act, the Committee accepts that such permits will continue to operate,
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so there is no need for those works or activities to be the subject of any section
49(3) exemption. The reference which appears at the beginning of the table in
Attachment 6 to current works being exempt from permit is a reference to works
commenced under exemptions put in place at the time the IPO was introduced.
The Committee believes it appropriate that they be permitted to be completed.

STATEMENT OF SIGNIFICANCE AND PERMIT POLICY

0177.At the conclusion of the Hearing, the Committee raised with the participants the
absence of explicit recognition in the Act of permit policies, statements of
significance and Conservation Management Plans to which some participants
had referred as part of their submissions and evidence. The Committee
acknowledged that, despite there being no reference to them in the Act,’ these
documents have nevertheless been common components of heritage
management practice for many years. Particularly in relation to permit policies
and statements of significance, submitters were requesting the Committee to
approve such documents, as part of this decision, in the event that the
Committee saw fit to include the Place on the Register.

0178.As discussed in paragraphs 23 — 27 above, the Committee invited hearing
participants to make written submissions to the Committee by no later than 8 May
2019 in relation to the following matters:

a) the powers of the Committee in formulating or approving permit policy;

b) the powers of the Committee in formulating or approving a statement of
significance;

c) the legal consequences of any permit policy or statement of significance that
may be approved by the Committee; and

d) if the Committee lacks those powers, how the Committee might seek to give
effect to the outcomes that hearing participants seek to achieve via permit
policy, a statement of significance or a conservation management plan.

Summary of submissions and evidence

0179.Four responses to the Committee direction were received. The submissions of
the Trust and RHSV were brief and general, and do not warrant further
discussion in the circumstances. The submissions of the Executive Director and
FSPL were more substantial and are summarised below.

0180.The Executive Director submitted that:

a) The Committee is empowered to formulate and endorse or approve a
document containing the information currently set out in the ‘permit policy’
and a ‘statement of significance’ (irrespective of what they may be called)
either under section 11(2) of the Act or by providing reasons for its
determinations under s.49(1) and (3) of the Act.

b) Such documents (‘permit policies’ and ‘statements of significance’) are non-
binding, ought not be binding and are currently not treated as binding.
Statements of significance do not purport to be exhaustive statements of the
cultural heritage significance of a place or object. These documents provide a
stable record of the State-level cultural heritage significance of a place or
object at the time of registration to serve as starting point for future
assessment and consideration of permit applications.

17 Or its predecessor Acts.
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c) ‘Permit policies’ became a feature of the Executive Director’s standard form
of recommendation to the Council in 2010.

d) The Act obliges the Council to form a view that a place or object is of State-
level significance for it to be included in the Register and the basis for this. It
contemplates that the assessment will be sufficiently detailed that it will guide
the identification of categories of works and activities which would not harm
its cultural heritage significance.

e) After registration, the information contained in any statement of significance
and the permit policy have an important practical function as a stable record
of the State-level cultural heritage significance of the place or object as at the
time of registration. This serves as a starting point for future consideration
and assessment of permit applications under Part 5 and for landowners to
understand how to make informed decisions around the development of their
land.

f) As such, it is open to the Heritage Council to continue to settle (or ‘endorse’
or ‘approve’) a final form of the information currently set out in permit policy
and statement of significance documents, and it is important for the proper
and effective administration of the Act that it continue to do so.

g) The issues raised have broad implications for all places included and
proposed for inclusion in the Register and there are potential effects upon
general practice.

h) The ICOMOS Practice Note 118 and Burra Charter19 documents recognise
and discuss the role of statements of significance.

i) Overall, the Executive Director's submission supports the practice of the
Council approving statements of significance and permit policies from a policy
perspective (in terms of the fair and efficient administration of the Act). That is
to say, subject to the Council being persuaded that this practice is within the
Council’s legal powers, the Executive Director considers it desirable that the
Council continue that practice.

j) The Executive Director submitted that:

If the Heritage Council does not wish to continue endorsing or approving
statements of significance or permit policy, the Executive Director
respectfully requests that it produce an alternative record of its reasons.
This would serve the function of providing a contemporaneous record of
the assessment of the cultural heritage significance of the place or
object to guide (but not bind) future decisions on the place or object and
to benefit owners of registered objects and places.?°

k) Conservation Management Plans (CMPs) differ from statements of
significance and permit policies in that they are usually produced by external
consultants, contain a much higher level of technical detail and are explicitly
designed to guide future works. It has not been the practice of the Executive
Director or the Heritage Council to endorse CMPs at the time of registration
because of the substantial resources required to adequately assess such
technical documents.

18 1COMOS is International Council of Monuments and Sites

19 Australia ICOMOS Burra Charter, 2013. See for example Practice Note 1 Version 1:
Understanding and Assessing Cultural Significance, November 2013, page 5

20 paragraph 41 of the Executive Director’s submission dated 8 May 2019.
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0181.In summary, FSPL submitted:

a) The Act does not oblige the Heritage Council to formulate, evaluate or
approve a permit policy or a statement of significance. But section 9(2) of the
Act, together with sections 9(1)(c), (d), (g), (h), (j) and (p) and sections
14(1)(c) and (d) empower it to do s0.%*

b) Itis highly desirable that the Heritage Council evaluate and adopt a permit
policy and a statement of significance for the Place, and consider relevant
conservation management plans, because doing so promotes the good
administration of the Act. That is because a permit policy and statement of
significance provide valuable guidance to those making future decisions
about a registered place — including the Executive Director on permits, and
the Heritage Council concerning permit reviews and registration
amendments. They provide information as to the nuances of the registration
determination that are not apparent from the information in the Victorian
Heritage Register.

c) The legal consequence is that the Heritage Council, when it determines under
section 49(1)(a) that a place (or part of a place) is of State-level cultural
heritage significance and is to be included in the Register, has power to
evaluate and adopt a permit policy or statement of significance. It may also
have regard to a conservation management plan.

d) In future decision-making about the registered place, those documents would
be permissible and often highly relevant considerations. Whether they would
constitute a mandatory consideration is a more difficult question, that does
not need to be determined by the Committee in this matter.

0182.FSPL’s submissions included a useful examination of the history of relevant
provisions of the predecessor legislation to the Act, from 1974 onwards. Through
the course of that legislative history, there was a shifting over time, in terms of the
relevant functions of the Executive Director, the Heritage Council (and its
predecessors), and the responsible Minister.

0183.In the course of those submissions, FSPL referred to the Historic Buildings
(Further Amendment) Act 1991, which amended the Historic Buildings Act 1981
(‘the 1981 Act’). Under the 1981 Act, it was the Council that had the function of
making recommendations in relation to the registration of buildings, with the
decision-making power vested in the Minister at that time. FSPL identified that
1991 amendment to the 1981 Act as having charged the Council with
responsibility for producing a written statement of reasons for a recommendation
to include a building on the Register, including a ‘statement of significance in
respect of the building’,?? and submitted that this was the likely origin of the
Council including ‘statements of significance’ in its decisions. %2

0184.FSPL submitted that, given the Council’s consistent practice of evaluating and
adopting statements of significance and permit policies, perhaps since 1991, this
practice should be taken to have been understood and accepted by Parliament
when it enacted the Act.

0185.While conceding that the Act does not oblige the Heritage Council to consider or
approve statements of significance or permit policies, FSPL contends that this

21 The Committee assumes that these references to s 9(1)(c), (d), (9), (h), (j) and (p) and s 9(2)
of the Act are intended to refer to the various provisions of s 11 of the Act.

22 Section 18(8)(b) of the 1981 Act.

23 paragraph 30 of the submission of 8 May 2019.
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practice is within the statutory powers of the Heritage Council, as broadly
construed, relying on section 9(2) of the Act, together with sections 9(1)(c), (d),
(9), (h), (j) and (p) and sections 14(1)(c) and (d) of the Act.?*

0186.In placing reliance on s 14(1)(c) and (d) of the Act, FSPL emphasised the origins
of these provisions in the 1991 amendment to the 1981 Act. FSPL submitted that
those powers should be construed broadly and noted that they originated from a
time that the predecessor to the Council had responsibility for preparing relevant
recommendations, including statements of significance.?®

0187.FSPL also relies on the Heritage Regulations 2017, in particular the prescribed
forms at Schedule 1 and Schedule 2, which make reference to statements of
significance and permit policies.

0188.FSPL notes the absence of an explicit mandate, within the Act, for the Heritage
Council to provide reasons in respect of its decision in respect of registration.
Given the legal and administrative desirability (or indeed necessity) for reasons to
be given in respect of such decisions, FSPL argues that the Heritage Council’s
approval of statements of significance and permit policies represents a suitable
and appropriate mechanism by which the Council should give such reasons.?6

Discussion and conclusion

0189.1t is convenient to first set out the current legislative requirements relating to this
issue. The Heritage Council, as a creature of statute, has only the powers and
functions conferred by statute.

0190.The general power at section 11(2) to which the submitters refer is:

Subiject to this Act, the Heritage Council has the power to do all things
necessary or convenient to be done for, in connection with or incidental to,
the performance of its functions.

0191.The functions or responsibilities of the Heritage Council referred to in section
11(2) are those at section 11(1) and include:

(c) to promote public understanding of the State's cultural heritage and
develop and conduct community information and education programs;
and

(d) to advise government departments and agencies, municipal councils and
other responsible authorities on matters relating to the protection and
conservation of cultural heritage; and

(9) to include places or objects in the Heritage Register; and

(h) to remove places or objects from the Heritage Register, or to amend
the registration of a place or object; and

(i) to remove sites from the Heritage Inventory; and

(p) to perform any other functions conferred on the Heritage Council under
this Act or any other Act.

0192.Sections 14(1)(c) and (d) provide:

(1) In performing its functions or duties or exercising its powers under this
Act, the Heritage Council or a committee may do any of the following—

24 Again, the references to s 9 are understood as intended to refer to s 11 of the Act.
25 paragraphs 27 and 65 to 69 of the submission of 9 May 2019.
26 paragraphs 71 to 73 and 84-84 of the submission of 8 May 2019.
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(c) prepare, commission the preparation of or adopt any guidelines,
statements of policy, reports, studies and conservation plans it considers
appropriate;

(d) have regard to any information it considers relevant.

0193.So far as is relevant here, section 49(1) relates to determinations to include
places and objects in the Register. A determination is to be made after
considering the Executive Director's recommendation (made under section 40(1))
and any submissions and conducting any hearing. Section 49(3) enables the
Heritage Council at time of registration to specify categories of works or activities
which are exempt from the requirement to obtain a permit under the Act.

0194.The Committee accepts that the powers of the Heritage Council are relatively
broad, in many respects. However, in the context of the prescriptive statutory
process that applies to the inclusion of places and objects in the Register, the
Committee considers it more prudent to be guided by the specific provisions of
the Act that apply to that process. The Committee is not persuaded that it is
appropriate to construe the more general powers at sections 11 and 14 of the Act
as modifying or supplementing the more specific powers, functions and duties
that are set out in Part 3 of the Act, in the context of this specific statutory
process.

Statements of significance

0195.The Committee’s preferred view is that the Heritage Council lacks the legal power
to approve or amend statements of significance, in respect of places or objects to
be included in the Register, as part of its decision-making under s 49 of the Act.
Accordingly, the Committee declines to approve any statement of significance, as
part of its decision in this case.

0196.The Act, at section 40(1), provides for the Executive Director, subsequent to the
making of a nomination for registration, to prepare for presentation to the
Heritage Council, a statement of recommendation concerning the place. Section
40(3)(c) requires the statement of recommendation to include the reasons for the
recommendation, including an assessment of the State-level cultural heritage
significance of the place or object. Further, where the place is being
recommended for inclusion in the Register, the statement must contain a
summary of the State-level cultural heritage significance of the place and the
categories in which the place should be included (section 40(4)(a)). In practice,
either or both of these statements are typically referred to as a ‘statement of
significance’. Under the Act, the legal authorship of the document clearly lies with
the Executive Director. The clear purpose of that document is to support or inform
a recommendation from the Executive Director to the Heritage Council (in relation
to the proposed inclusion of a place or object in the Register). This understanding
of the nature of statements of significance is consistent with previous Court and
Tribunal decisions.?”

0197.The Heritage Council, in considering the Executive Director's recommendation
concerning registration, is not given any explicit power to endorse or approve the
Executive Director’'s summary of significance, nor is it required to accept any
assessment or summary presented as part of the Executive Director’s
recommendation (sections 46-47). The Heritage Council is in effect required to
come to its own conclusions about whether or not the place or object should be

27 Rajendran v Tonkin [2002] VSC 585 at para [47]; Staged Developments Pty Ltd v Minister for
Planning [2001] VCAT 1447 at paras [67] and [98]-[99].
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included in the Register, albeit informed by the Executive Director’s

recommendation, and any submissions made in response.

0198.Clearly, neither the Act, nor its predecessor the Heritage Act 1995 (‘the 1995
Act’), contemplated such a statement as falling within the remit of the Council.
Neither Act gave the Council the power to approve or amend any such statement
(either before or after inclusion of the relevant place or object in the Register).

0199.FSPL may be correct to point to the 1991 amendment as the origin of the
Council’s ‘ownership’ of the ‘statement of significance’. However, assuming that
analysis is correct, that period came to an end relatively shortly thereafter, upon
the commencement of the 1995 Act, when that statutory function was reallocated
to the Executive Director (i.e., both the recommending function, and with it, the
authorship of the ‘statement of significance’). It would be contrary to the clear
intent of the legislature for the Heritage Council to continue exercising a function
that was conferred on its predecessor in 1991, subsequent to that function having
been taken away and re-allocated to a different statutory body (since 1995).

0200.The Committee’s understanding of its role is not materially assisted by the
reference to ‘statements of significance’ in the Regulations.?® The relevant
prescribed form, referred to by FSPL, is the form for a person nominating a place
or object to be included in the Register. Given the relevant obligations incumbent
on the Executive Director, under sections 40(3)(c) and 40(4)(a) of the Act, it is not
surprising that a nominator might be required to turn their mind to a ‘statement of
significance’ at that stage. The Committee does not consider this to have any
relevant implications for the nature or content of the decision of Heritage Council,
which takes place subsequent to the Executive Director's recommendation.

0201.1t is also important to recognise that neither Act has explicitly given these
statements any particular ongoing statutory force, e.g. by requiring that decisions
in relation to permits give any particular weight to the relevant statement of
significance. This issue is discussed in the decision of Rajendran v Tonkin [2002]
VSC 585. A committee of the Council, in the course of conducting a hearing, had
refused to ‘look behind’ or revisit the basis for the statement of significance that
related to the place. The Supreme Court found this element of the committee’s
reasoning to be unlawful, and it was one of the bases upon which the Court saw
fit to quash the committee’s decision.?® Such an error is inherently more likely to
be repeated in the event that such statements are purportedly approved by the
statutory-decision making body (i.e. the Heritage Council) rather than being made
by the recommending body (i.e. the Executive Director) in the way that the Act
contemplates.

0202.When it comes to making a determination to include a place or object in the
Register, the Heritage Council may explicitly agree or disagree with the Executive
Director’s relevant statement of significance, either in part or in whole. In
circumstances where the statement of significance is central to the Executive
Director’'s recommendation, it may in some cases be appropriate or convenient
for the Heritage Council to express its opinion in relation to that statement of
significance (including overall agreement, overall disagreement, or any particular
aspects in which the Council disagrees). However, this is not the same as the
Heritage Council issuing an ‘approved’ or ‘amended version’ of the statement of
significance. This Committee regards it as inappropriate for the Heritage Council
to do so, as it confuses the nature of the document, suggesting that it becomes a

28 Schedule 1.
29 See paragraphs 47 and 51 to 53 of the Court’s decision.

38
26 August 2019



HERITAGE
COUNCIL
VICTORIA

creature of the Heritage Council at that point, rather than remaining a creature of
the Executive Director, in accordance with the Act.

0203.Related to this, if the Heritage Council purports to approve, review and amend
statements of significance, on the understanding that they will be published as
part of, or in conjunction with, the Register, this would give rise to danger of the
Heritage Council elevating statements of significance above and beyond their
legitimate function under the Act. The Committee considers there to be a real risk
of the Heritage Council effectively giving a patina of legal authority to this class of
document that it does not enjoy under the Act. This practice seems bound to
confuse and mislead users of the system.

0204.None of the foregoing is intended to have any bearing on the practices of the
Executive Director in terms of publishing statements of significance, nor in terms
of what details or materials should be included in the Register or published
alongside entries in the Register. The Committee accepts submissions to the
effect that there is a continued useful role for summaries and statements in the
management of State-level heritage, given that they potentially provide a valuable
understanding of the assessed heritage value of a place. The Committee also
accepts the Executive Director’s submission that such statements must be
recognised as non-exhaustive and non-binding.

0205. In terms of the ongoing publication of statements of significance, potentially,
whether as part of the Register or ‘alongside’ the Register in some sense, those
are clearly considerations for the Executive Director.

0206.The Committee is not persuaded by the submissions that the Heritage Council
should approve a statement of significance as the appropriate mechanism by
which it should give reasons for its decisions under section 49 of the Act. The
Heritage Council routinely gives reasons for its determinations under section 49.
In the context of contested hearings, the Heritage Council’s reasons typically
demonstrate a level of detail that is commensurate with the submissions made by
interested persons. There is no reason the Heritage Council would not (or could
not) continue to give adequate reasons in respect of its decisions, if the Council
was to decline to approve or amend statements of significance. The Heritage
Council, in forming its opinion as to the State-level cultural significance of a place
or object, will assess the place or object against the State-level Criteria and give
findings in its reasons for decision in relation to each criterion. Such an
assessment addresses the principal component of what is understood to be the
content of a statement of significance. In this the Committee agrees with the
submission by the Executive Director that section 49(1) provides the vehicle for
the Heritage Council to consider and make findings on the cultural heritage
significance of a place or object and the reasons for it. The ‘statement of
significance’ is therefore not necessary as a mechanism for the giving of suitable
reasons for the Council’s determinations under s 49 of the Act.

0207.For all of those reasons, the Committee prefers the view that the Heritage
Council lacks legal power to approve or amend statements of significance, when
making determinations pursuant to section 49 of the Act. The Committee
considers that to do otherwise would be beyond the scope of the statutory
provisions which establish the powers, functions and duties of the Council.

0208.The Committee is conscious of the extent to which submissions argued in favour
of the desirability of the Council’s approval of statements of significance, from a
policy perspective. Ultimately those considerations do not influence the
Committee’s interpretation of the relevant provisions of the Act. If the
Government considers that it is preferable for the Heritage Council to approve
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statements of significance, then it is clearly open to the Government to put
forward an amendment to the Act to that effect.

0209.Finally, even if the Committee is wrong in relation to its understanding of the
Council’s relevant powers, that is to say, even if the Heritage Council is lawfully
able to approve a statement of significance (for example, on the basis that the
practice might be regarded as ‘necessary or convenient to be done for, in
connection with or incidental to’*° the performance of its decision-making function
under s 49 of the Act, this Committee would decline to exercise its discretion to
do so. This is mainly on the basis that the approval of ‘statements of significance’
appears prone to elevate the perceived status of those statements above their
true legal status, making it more likely that statutory decision-makers and others
will be misled, and indeed led into legal error.

Permit policies

0210.The Committee considers that there is no proper basis for the Heritage Council to
draft or endorse any policy in relation to possible future applications for permits.
The Committee finds that the Heritage Council lacks legal power to do so and it
would potentially divert the Council from its principal responsibility at time of
registration.

0211.While the Act makes some reference to ‘statements of significance’, albeit not in
those precise terms, it makes no reference to ‘permit policies’ at all. The
Committee notes that permit policies are nevertheless routinely drafted in the
style of regulatory instruments, and they are routinely published, and found,
amongst other documents which do have statutory force (i.e. the requisite
components of a relevant registration, pursuant to the Act). The Committee
understands that the purpose of preparing and publishing permit policies is to
provide guidance to those submitting and assessing permit applications. Like
statements of significance, permit policies are presented in such a way that gives
them the patina of a document with statutory force. Approval or amendment of
permit policies by the Heritage Council would reinforce this appearance of
statutory force.

0212.Both the Executive Director and the Heritage Council are required to exercise
discretion under the Act in relation to permit applications for places and objects
included in the Register. The Executive Director is required to exercise discretion
by reference to the matters prescribed by section 101(2). The same
considerations also become relevant to the Heritage Council in the event of a
review (see section 108(8)). Those provisions include no explicit reference to
permit policies.

0213. A separate concern which arises from the Heritage Council purporting to approve
or amend permit policies is that it leads to a departure from the correct approach
of disregarding possible future land use or development proposals at the time of
registration. At the time of making a registration decision, the focus of the
Heritage Council is, and should be, on the heritage significance of the place or
object,** informed by the relevant assessment criteria.*? If the Council, in
determining to include a place in the Register, was to spend considerable time
and attention on formulating suitable permit policies, the Heritage Council may
stray from its primary focus. Perhaps the same might be said in relation to the
Heritage Council’s determination in relation to permit exemptions, however the

30 Section 11(2) of the Act.
31 Under s 49 of the Act.
32 published pursuant to s 11(1)(k), in light of s 12 of the Act.
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clear and essential difference is that there is a statutory mandate for the Council
to turn its mind to the question of exemptions at the time of registration.

0214.The Committee notes FSPL’s submission in relation to sections 14(1)(c) and (d),
which empowers the Heritage Council to prepare ‘statements of policy’ (amongst
other things), and FSPL’s submission that this provision has effectively survived
from 1991, at which time a predecessor to the Council was charged with the
making of recommendations in relation to registration of buildings. FSPL’s
implication appears to be that this provision has operated to empower the Council
(and its predecessors) to make permit policies since the 1991 amendment, and
that this power has been undisturbed by legislative amendments subsequent to
1991, including the enactment of the 1995 Act. The Committee finds this
submission unpersuasive, particularly noting the general nature of the section 14
power, as distinct from the specific provisions of Part 3 of the Act, which apply
specifically to the registration process. The Committee also notes the Executive
Director’s observation that the ‘permit policy’ practice began in 2010, in which
case the argument that the practice should be allowed to continue since it was
specifically authorised by the 1991 amendment is further weakened.

0215. Different issues arise in relation to the extent that some permit policies include an
explanation or justification for permit exemptions. That kind of document is less
problematic, in that it clearly relates to a legitimate statutory decision, albeit it
may not be necessary in every case. However, the Committee does not accept
that any such explanation should be included in a ‘permit policy’ approved by the
Heritage Council. Any such explanation could be conveniently contained within
the report which sets out or explains the relevant Executive Director’s
recommendation. To the extent that the Heritage Council might include
exemptions which differ from those recommended by the Executive Director,
again the Committee would expect the Council’s relevant reasons to contain
sufficient explanation for any such exemptions, to the extent that explanation
might be necessary or useful. In neither case is it necessary for the Heritage
Council to approve a ‘permit policies’ document.

0216.The Committee’s understanding of its role is not materially assisted by the
reference to ‘permit policy’ in the Regulations.®? This reference is found in a
prescribed form for persons to make submissions to the Heritage Council in
relation to whether a place or object should or should not be included in the
Register. The Committee finds it curious that this is the only reference to ‘permit
policy’ either in the Act or the Regulations. The Committee considers it
appropriate to give this reference very limited weight, in terms of the Committee’s
understanding of the nature and content of the decision of Heritage Council in
this context.

0217.Accordingly, the Committee does not agree to adopt or endorse permit policies
advising on how future permit decisions in relation to the Place are likely to be
made.

0218.As in relation to statements of significance, even if the Committee is mistaken,
and if, contrary to our findings, the Heritage Council is lawfully able to approve a
permit policy, this Committee would decline to exercise its discretion to do so.
Firstly, as in relation to statements of significance, this is on the basis that the
Council’s approval of such a document appears prone to elevate their perceived
status in such a manner that makes it more likely that statutory decision-makers
and others will be led into legal error. Secondly, any focus on approving or
amending permit policy at the time of registration is prone to divert the Council’s

33 Schedule 2.
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attention from the more relevant considerations, namely the question of the
cultural heritage significance of the place or object.

Conservation Management Plans

0219.Neither the submission by the Executive Director nor FSPL was supportive of any
Heritage Council endorsement of CMPs though there was support for their
consideration at the time of a permit application.

0220.The Committee broadly accepts those submissions.

0221.The Committee considers that, in the context of permit applications, there is
scope to consider CMPs under section 101(2)(f) and possibly 101(3)(b) of the
Act. Clearly, they are documents which add a layer of further understanding
about the nature of a place and its possible management.

CONCLUSION

0222. After considering the Executive Director’'s recommendation and all submissions,
and after conducting a hearing into the submissions, the Heritage Council has
determined, pursuant to section 49(1)(a) of the Heritage Act 2017, that
Federation Square, 2-20 Swanston Street, Melbourne is of cultural heritage
significance to the State of Victoria and is to be included as a Registered Place in
the Victorian Heritage Register.
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469. Ms Siobhan McCuskey 492. Mr Peter Moylan 515. Mr Hamish O'Shea

470. Ms Michelle McGowan 493. Ms Ruth Mules 516. Miss Zoe Pace

471. Mr  Robert McKechnie 494. Ms Susan Mulligan 517. Ms Caroline Packham

472. Ms Kay McKenzie 495. Mrs Anna Mumford 518. Mr Richard Pannell

473. Mr  Scott McKenzie 496. Dr Angela Munro 519. Mrs Sujatha Pannell

474. Mr  Gerry McLoughlin 497. Mr Jerome  Murphy 520. Dr Nivethitha  Parameswaran
475. Mr  Michael McManus 498. Mr Kevin Murray 521. Mr George Parastatidis
476. Mr  Kevin McNamara 499. Dr Kali Myers 522. Dr Jan Pardy

477. Mr  Don McNaughton 500. Ms Linda Neill 523. Ms Merilyn Parker

478. Mr  Don McNaughton 501. Dr Veronika Nemes 524. Ms Ruth Parker

479. Mr  David McRae 502. Mr David Nettelbeck 525. Ms Frances Parry

480. Ms Lyn Meadley 503. Ms Anna Nevegna 526. Ms Leanne Parry-Roberton
481. Mr  Jorge Mercado 504. Ms Sandra Nicolaides 527. Mr Ketul Patel

482. Ms Rosalie Mickan 505. Mrs Terry Norris 528. Mr Oliver Pateras

483. Ms Tanja Milbourne 506. Mr Jeffrey Norris 529. Mr Travis Paterson

484. Mr lan Miller 507. Mr Matt Novacevski 530. Mr Nicholas Paton

485. Ms Deeana Mingerulli 508. Mrs Natalie Oakley 531. Dr Mark Patterson

486. Mr  Matthew Miosis 509. Mr Shane O'Brien 532. Miss Katherine  Peacock

487. Mrs Cynthia Mitchel 510. Mr Jesse Oehm 533. Mr Scott Peacock

488. Mr  Andrew Mitchell 511. Ms Naomi Ogilvie 534. Mr Danil Peade

489. Ms Lorelei Mitchell 512. Ms Claire Oliver 535. Mrs Josephine Peake

490. Dr  Paul Morgan 513. Ms Mandy Oliver 536. Ms Michaela Peake

491. Mr  Paul Motion 514. Ms Helen Oliver-Skuse 537. Ms Elizabeth Pearce-Power
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ATTACHMENT 2
LIST OF SITE INSPECTION ATTENDEES

On 11 April 2019, the following parties attended the site inspection of the Place:

Ms Tanya Wolkenberg of Melbourne.

Mr Alister Campbell of RPV.

Ms Tania Davidge of CFM.

Ms Nicola Stairmand on behalf of the Executive Director.

Ms Felicity Watson of the Trust.

Professor Charles Sowerwine of RHSV.

Ms Sharon Pollard of FSPL.

Mr Christopher Canavan QC and Mr Emrys Nekvapil, barristers for FSPL.

Mr Peter Lovell and Mr Adam Mornement of Lovell Chen Pty Ltd, expert witnesses
for FSPL.
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ATTACHMENT 3
HERITAGE COUNCIL CRITERIA

CRITERION A Importance to the course, or pattern, of Victoria’s cultural
history
CRITERION B Possession of uncommon, rare or endangered aspects of

Victoria’s cultural history.

CRITERION C Potential to yield information that will contribute to an
understanding of Victoria’s cultural history.

CRITERION D Importance in demonstrating the principal characteristics of a
class of cultural places or environments.

CRITERION E Importance in exhibiting particular aesthetic characteristics.

CRITERION F Importance in demonstrating a high degree of creative or
technical achievement at a particular period.

CRITERION G Strong or special association with a particular community or
cultural group for social, cultural or spiritual reasons. This
includes the significance of a place to Indigenous peoples as
part of their continuing and developing cultural traditions.

CRITERIONH Special association with the life or works of a person, or group
of persons, of importance in Victoria’s history.

These were adopted by the Heritage Council at its meeting on 7 August 2008, and replace
the previous criteria adopted by the Heritage Council on 6 March 1997.
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ATTACHMENT 4

PROPOSED REGISTRATION AREA AS RECOMMENDED BY THE
EXECUTIVE DIRECTOR
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ATTACHMENT 5

EXTENT OF REGISTRATION

Part of the land shown hatched on Diagram 2390, comprising:

- All of Crown Allotment 2140, City of Melbourne, Parish of North Melbourne

- Part of Crown Allotment 2035, City of Melbourne, Parish of North Melbourne;

- Part of Crown Allotment 6, 19E, City of Melbourne, Parish of North Melbourne
(Certificate of Title Volume 10663 folio 025)

- Part of Road Casement No. 218507701 (Flinders Street road reserve)

- Part of Road Casement No. 218504542 (Swanston Street road reserve)

But excluding all of the following:

- All land within Certificate of Title Volume 10652 Folio 490, being lot 2 on Title

Plan 018290B (which comprises railway assets generally located below the level
of the deck);

- The balustrade along the southern edge of Princes Walk; and

- All strata below ground level along the alignment of Princes Walk.
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ATTACHMENT 6
PERMIT EXEMPTIONS UNDER SECTION 40(3)

The Committee determines that the following categories of works and activities may be carried out in relation to the Place without the
need for a permit under the Act

Category or location of works and activities Exemptions

1) Current works (2018-2019) e Internal works associated with the SBS relocation (West Block,
Alfred Deakin Building, Levels 2 and 3).

¢ Internal works associated with the ACMI refurbishment excluding
works to theatres) (East Block, Alfred Deakin Building, Basements
1 and 2 and Ground Level Tenancies Nos 6, 7, 8 and 9).

e Internal works associated with the Koorie Heritage Trust relocation
(Yarra building, Tenancy Nos 24A and 24C strip out and new fit
out to Level 2, Alfred Deakin Building).

e Internal works associated with the Chocolate Buddha refurbishment
(Alfred Deakin Building, West Block, Ground Level, Tenancy No
22).

e Internal works associated with the Beer Deluxe refurbishment
(Atrium, Tenancy No 17; the Square, Tenancy No 23).

e Internal works associated with upgrades to the Atrium toilets.

¢ Routine cleaning and maintenance activities including repair of
glazing and cladding where the fabric, design, size, form and
method of fixing is repaired or replaced like-for-like.

e Repair and maintenance of hard landscaping, including paving and
footpaths, where the fabric, design, size, form and method of fixing
is repaired or replaced like-for-like.

1) Maintenance, repair and replacement works throughout the
Place
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Category or location of works and activities Exemptions

e Maintenance and replacement of services such as plumbing,
electrical cabling, surveillance systems, pipes or fire services,
where replacement will not result in an increase in size, or a
substantially new location.

o Installation, removal or replacement of garden-watering, fire and
other services to the external areas, where replacement will not
result in an increase in size, or a substantially new location.

e Repair and maintenance of existing lifts and escalators including
mechanisms and associated elements.

e Repainting of previously painted surfaces (internal and external) in
the same colour and quality of finish (not including the gallery and
foyer of the lan Potter Centre for which specific exemptions apply).

e Works or activities, including emergency stabilisation, necessary to
secure safety where a structure or part of a structure has been
irreparably damaged or destabilised and poses a safety risk to its
users or the public, provided no damage is caused to significant
fabric

¢ Repair and maintenance to all existing promotional elements,
including billboards and flagpoles.

e Repair and maintenance to areas of the carpark that fall within the
extent of registration.

e Maintenance and replacement of existing roof-mounted plant on the
Crossbar Building, and Alfred Deakin and NGV buildings,
including solar panels and communications installations.

e Maintenance, retrofit and modification works to the deck support
structure in order to facilitate continuing railway operations.
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Category or location of works and activities Exemptions

o All works within the service slot structures and other parts of the
sub-structure which have been separated from railway operations
and are managed as part of Federation Square.

¢ Installation, removal or replacement of electrical wiring provided
that all new wiring in public areas is fully concealed.

e All non-structural works within concealed wall and roof cavities.

e Installation, removal or replacement of plant provided that its size,
scale and location is consistent with any existing plant.

e Removal or replacement of carpets and/or flexible floor coverings.

e Removal or replacement of window furnishings such as blinds or
curtains and associated hardware.

¢ Internal works to toilet and washroom spaces throughout.

¢ Internal works provided there is no impact on the exterior, except
within the lan Potter Centre (NGV Building), Atrium, Alfred
Deakin Building and Deakin Edge.

3) lan Potter Centre, NGV Building e Internal WOI’!(S in NGV gi_ft shop, café and back-of_—house areas.

e Document displays, provided the works are reversible.

e Replacement of superseded technology to interior areas of the
building, including LED signage panels and the like, provided the
scale and configuration of the panel is retained.

e Temporary installation for six months or less, and subsequent
removal of all structures and equipment required to stage an event
or performance in any area, provided the installation methods are
reversible.

e Activities associated with the installation of exhibitions in all
gallery and foyer spaces provided they are reversible including:

2) Building interiors
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Category or location of works and activities Exemptions

o Reconfiguration of existing moveable walls and
construction of new moveable walls.

o Installation of plinths, display cases, suspended works and
works attached to walls and floors provided the methods of
fixing are reversible.

o Lighting for exhibition purposes.

o Repainting existing painted gallery walls (excluding grey
plastered walls).

4) Atrium (Tenancies Nos 3B, 15, 16, 17, 32 and 3D) e Works to interiors of commercial tenancies, provided there is no
impact on the exteriors, including the shared space of the Atrium.

5) Alfred Deakin Building (Tenancies Nos 6, 7, 8 and 9) o Intgrnal works, exgluding works to the main exhibition space entry
stair, the central triple volume space at ground level and theatres,

the lining of the walls and the pattern of coloured seating in the
ACMI theatres provided there is no impact on the exteriors,
including the shared space of the Atrium.

6) Deakin Edge e Temporary installation and removal of all structures and equipment
required to stage an event, provided the activities are reversible
e Works to back of house spaces including dressing rooms, green
room and toilet areas.

7) Crossbar Building ¢ Internal works, excluding the main stair and stairwell, provided
there is no impact on the exterior buildings.
8) Landscape works e The process of gardening, mulching, removal or dead plants,

disease and weed control, and pruning.
o Like for like replacement of Red Flowering Yellow Gums
(Eucalyptus leucoxylon ssp. megalocarpa ‘Rosea’) with advanced
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Category or location of works and activities Exemptions

stock specimens of the same variety in the six planter beds within
the central plaza.

e Replacement of plantings with matching species (excluding Red
Flowering Yellow Gums).

e The removal or pruning of dead or dangerous trees to maintain
safety and the management of trees in accordance with Australian
Standard: Pruning of Amenity Trees AS 4373-1996.

Note: The Executive Director, Heritage Victoria, must be notified
of these works within seven days of commencement of works.

e Subsurface works involving the installation, removal or
replacement of watering systems or services outside the canopy
edge of significant trees in accordance with AS4970.

e Management of trees in accordance with Australian Standard:
Protection of Trees on Development Sites AS 4970-2009.

e Removal of plants listed as noxious weeds in the Catchment and
Land Protection Act 1994.

e Vegetation protection and management of possums and vermin.

e Non-structural alterations to roadways including River Terrace and
Russell Street Extension.

e Maintenance and repair of bollards.

e To the extent that they are not already permitted by permit no
P29470 works to the interior of the future Town Hall Metro station
provided they are not visible from outside the station building and
works below deck level associated with future rail services.

9) Other exemptions
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Category or location of works and activities Exemptions

10) Venue operations o Introduc_tion of temporary security fencing, _scaffolding, hoardings
or surveillance systems to prevent unauthorised access or secure
public safety for not more than 6 months provided that the works
are reversible.
o Installation of temporary exhibits for not more than 6 months
provided that the works are reversible.

e Placement, display and removal of signage within all parts of the
Place which are not generally accessible to the public.

e Construction, placement, display and removal of signage in the
nature of decals/vinyl film and temporary signage (small and large
scale) for 6 months or less on internal and external facing areas
provided the works are reversible.

e Construction, placement, display and removal of other signage in a
publicly accessible area provided it is in accordance with a signage
policy endorsed by the Executive Director, Heritage Victoria.

11) Signage
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